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Minor Works clause commentary

Introduction

The Minor Works General Conditions of Contract were developed from a flow chart format
used by the Department of Defence, with substantial input from the law firm Allen, Allen and
Hemsley.

The document has the following features:

e use of plain English
—  flow chart structure which assists in the sequencing of obligations and operations
— aprovision automatically covering any design responsibility of the Contractor

o limited liability for latent conditions

e use of milestones for progress payments

e provisions to deal with the Contractor’s default or insolvency

e ashorter Annexure which has automatic defaults for most items

Due to its brevity, the Minor Works standard form contract is generally only appropriate for
contracts valued at up to $1M with relatively simple contractual arrangements. It may be
used for contracts in excess of $1M where only one or two trades are involved, however
procurement advice should be sought before proceeding with such an arrangement.

The Minor Works General Conditions should not be used if any of the following features are
required in a contractual arrangement:

e Approval of Contractor’s Documents

e  Selected Subcontractors

e  Provisional Sums/Monetary Sums/PC Items
e  Day Works

e  Payment for unfixed items

e  Cost Adjustment

e  Value Incentive

This user guidance is provided to assist in administering a contract based on the Minor
Works standard form contract. The rights and obligations of the parties to such a contract are
governed by the Contract Documents. The material contained in this user guidance does not
in any way affect those rights and obligations and should not be relied upon to interpret the
contract.

Support for general issues is available through the NSW Procurement Client Support Centre.

For advice on disputes or potential disputes, or for matters such as contractor insolvency,
show cause notices or termination, contact the Manager, Commerce Dispute Resolution Unit
at manager.cdru@commerce.nsw.gov.au.
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General Conditions of Contract

1

Definitions

The terms “Principal”, “Works”, “Contract Sum”, “Day” and “Site” are defined in clause 1.

The Principal
The Principal is nominated in the Annexure to the General Conditions.

The Principal may be a government owned corporation or a Minister of the Crown such as
the Minister for Commerce.

The Principal has a range of obligations under the Contract, including making progress
payments, dealing with matters raised by the Contractor, for example by providing directions
to resolve discrepancies, and taking action if the Contractor fails to perform the Contract.

The Principal’s Agent

The “Principal’s Agent” is a senior person nominated or agreed by the agency that is
providing funding for the Contract (the client agency). If the Minister for Commerce is the
Principal, then the Principal’s Agent is to be an employee of the Department of Commerce.
This would generally be the relevant Regional Procurement Adviser or the Manager,
Commerce Dispute Resolution Unit. The Manager, Commerce Dispute Resolution Unit may
be requested to act as the Principal’s Agent where another Minister or corporation is the
Principal.

The responsibilities of the Principal’s Agent are summarised in the Pr i nci p al
functions and responsibilities checklist. The Principal’s Agent has a role in the resolution of
contract disputes, as described in clause 16. The person nominated must have a thorough
understanding of contract management principles and experience in dealing with construction
contractors.

The name and title/position of the Principal’s Agent need not be stated in the Annexure to the
General Conditions but the Principal is to name the person in writing to the Contractor within
2 days of the Contractor giving written notice of a dispute under clause 16. See Sample letter
1A.

The Principal’s Representative

The “Principal’s Representative” is the person who manages the Contract on behalf of the
Principal and has regular face to face contact with the Contractor. The functions, obligations

and responsibilities of the Principal’s Representative are summarised in the Pr i nci p al

S

Agent

S

Representative’s functi.ons and responsibilitie:

As far as the Contractor is concerned, the Principal’s Representative has authority and
responsibility to undertake all administrative functions under the Contract. However, a
person’s authority to make decisions on the Principal’s behalf is limited by the authorities the
Principal has delegated. If a certain action under the Contract involves authority beyond
what has been delegated to the person who is the Principal’s Representative, then the action
must not be taken until the appropriate approvals have been obtained. For example, the
person’s authority to direct variations may be limited by the amount of financial authority
that has been delegated by the client agency, or the person may not be authorised to suspend
the Works or terminate the Contract without prior approval from the Principal or an officer of
the client agency.

The Principal’s Representative should act within the terms of the Contract and within the
time prescribed under the Contract. Where no time is prescribed, action must be taken within
a reasonable time.

If the name and title of the Principal’s Representative is not stated in the Annexure of the
General Conditions, the Principal is to advise the Contractor in writing of the name of the
person within 7 days after accepting the tender. See Sample letter 1B.

The Annexure to the General Conditions allows the Principal to change the people nominated
as Principal’s Agent and Principal’s Representative at any time and for any reason, by giving
written notice to the Contractor. See Sample letters 1C (Principal’s Agent) and 1D
(Principal’s Representative).
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2 Contract

Clause 2.1

The Contract is defined as the written agreement between the Principal and the Contractor.
The “Contract Documents” include “all documents and parts of documents to which
reference may properly be made to determine the rights and obligations of the parties”.
These would include the following:

o the exhibited copy of the Tender Documents, including drawings and specification
e addenda, if any

e the original tender

e post-tender correspondence, if any

e the Letter of Award

Clause 2.2

The Contract Documents are taken as mutually explanatory and anything contained in any
one of the documents is part of the Contract. For example, an item mentioned in the
specification but not shown on the drawings is considered to be included in the Contract.

Clause 2.3

The Contractor must inform the Principal’s Representative of any discrepancies, errors, or
ambiguities in or between the Contract Documents before starting the relevant work and
obtain direction to clarify the Contract requirements if necessary. The Principal’s
Representative must respond promptly to avoid delays to the Works and to minimise
disputes. Take care when responding to such enquiries, especially with respect to omissions
from the documents, as the Contractor may interpret a direction to clarify an issue as a
direction to vary the Works.

3 Design and construction

The Minor Works Contract recognises that constructing a project generally involves the
Contractor in some design or design development. The Contractor is required to complete
the Works in accordance with the Principal’s design, to complete the Principal’s design if
necessary and to ensure that the completed Works are fit for purpose.

Clause 3.1

The Contractor is required to supply all materials and construct the Works in accordance with
the Principal’s design and any further development of the design allowed under the Contract.

Minor items not included in the Principal’s design which are needed for the satisfactory
completion of the Works are to be provided by the Contractor. For example the Contractor
must allow for doors to be fitted with latchsets and hinges, for mounting brackets for fixtures
or for flashings around windows to ensure that they are fit for purpose, even though these
items are not detailed in the tender documents.

However, this clause would not cover items such as downpipes if only guttering is shown and
described, and downpipes are not referred to anywhere in the documents, unless the
documents specify that the Contractor is to complete the Principal’s design for roof drainage.
In that case, the Contractor would be obliged to design and construct a fit-for-purpose
solution at the Contractor’s cost.

Clause 3.2

If the Contractor is to undertake design as part of the Works, the Contractor is to develop the
Principal’s initial design and submit the completed design to the Principal’s Representative
within the period stated in the Annexure.

Clause 3.3

The Contractor is not to depart from the Principal’s design, unless directed by the Principal’s
Representative.  This prohibits the Contractor from altering or changing any of the
Principal’s design without approval of the Principal’s Representative.
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The Principal’s Representative may need to direct a change to the Principal’s design to
eliminate a discrepancy or ambiguity in the Contract Documents (other than an omission), in
accordance with clause 2.3, or may to direct a variation under clause 9.1.

Clause 3.4

The Works, when completed, must be fit for their intended purpose. If the Principal’s design
is incomplete, the additional design carried out by the Contractor must achieve fitness for
purpose.

Clause 3.5

The Principal is not obliged to check the design, as completed by the Contractor, for errors,
omissions or compliance with the requirements of the Contract. The Contractor is not
entitled to make a claim against the Principal because the Principal did not detect or notify
any deficiencies in the design.

However, if non-compliance is discovered, the Contractor should be notified. The Contractor
is normally required to submit the design 7 days prior to the design being required for
construction (unless some other period is nominated in the Annexure) and it is important to
notify any non-compliances within that period.

The Principal’s Representative must never approve any of the Contractor’s documents.

Clause 3.6

The Contractor is solely responsible for the completed design and its satisfaction of the
Contract requirements.

Clause 3.7

The Contractor is to grant to the Principal an irrevocable licence to use the Contractor’s
design for the Works. The licence is to cover any subsequent repairs to, or maintenance or
servicing of the Works (including the supply of replacement parts), or additions or alterations
to the Works.

This means that intellectual property rights in designs, drawings, computer programs, data
and other documents or material created for the Contract will be vested in the Principal.

4 Care of the Works and other property

Clause 4.1

The Contractor is responsible for the care of the Works from the date the Site is made
available until Completion. This includes temporary works, constructional plant and things
entrusted to the Contractor by the Principal for the purpose of the Works.

The Contractor is also liable for damage caused by the Contractor during the Defects
Liability Period.

Clause 4.2

The Contractor is to indemnify (be liable to any claims made against) the Principal and keep
the Principal indemnified against loss, damage or liability to the Principal’s property
(including existing property on or adjacent to the Site), property of others and personal injury
claims resulting from performance of the Works by the Contractor.

The Contractor is to make good any damage on or adjacent to the Site caused by the
Contractor or the employees or agents of the Contractor and to pay any compensation which
the law requires the Contractor to pay.

Clause 4.3

The Principal remains responsible for any loss or damage arising from the defaults of the
Principal’s staff or agents, including the Principal’s Representative, Principal’s Agent and
other representatives of the client agency. Note that an act by such people is not necessarily a
default. Due to the negligence of a Contractor in respect of the management of the Site, the
Principal’s Representative may inflict damage on the Works. Such an act may thus not be a
default by the Principal.

July 2008 ©NSW Government Page 3



5

Procurement Practice Guide

Minor Works clause commentary

Insurance

The Contractor must take out insurance to cover workers’ compensation.

The Contractor may be required to take out insurance for the Works and public liability, or
the Principal may arrange the insurance and pay the necessary premiums. Works and public
liability insurance arranged by the Department of Commerce is available where the Minister
for Commerce is the Principal or the Department of Commerce is the project or contract
manager. For detailed information about appropriate insurance arrangements, refer to
Procurement Practice Guide Construction insurance.

If required by the nature of the work, the Contractor must also take out insurance for:
e marine liability; and
e  professional indemnity.

Period of Insurance

If insurance of the Works and public liability is arranged by the Department of Commerce,
then insurance cover is automatic upon acceptance of the tender. The Contractor is required
to pay the premiums. The Principal’s Representative should check that the Contractor has
paid the required premiums before work commences on the Site.

Insurance of the Works under the Department of Commerce arranged insurance policy
ceases, and the Principal or the client agency is responsible for insurance of the Works,
from the earliest of:

e the time agreed between the Principal’s Representative and the Contractor that:
—  the Works are complete, or

—  the Works are complete except for minor omissions and minor defects which do
not prevent the Works from being reasonably capable of being used for their
intended purpose, or

e with respect to the whole of the Works or any portion of the Works, the time it is taken
over or taken into use by the Principal.

Consequently, the client must be advised in sufficient time before the time of Completion is
agreed or any part of the Works is taken over or taken into use, that the client must ensure
the Works are adequately insured from the date on which the Works will be completed or
taken over or taken into use.

The insurance policy arranged by the Department of Commerce also covers the contractual
liability of the Contractor during the Defects Liability Period. If insurance arranged by the
client agency is used during the Defects Liability Period, the Contractor must be advised
whether or not the policy covers work undertaken during that period.

Clause 5.1 - Insurance of Workers

Upon acceptance of the tender, the Contractor is required to hold or take out an insurance
policy covering Workers’ Compensation in the State of NSW and ensure that every
subcontractor holds or takes out a policy covering Workers” Compensation.

In New South Wales, the Workplace Injury Management and Workers Compensation Act
1998, administered by the Workcover Authority or New South Wales, makes it compulsory
for employers to obtain and maintain insurance cover in respect of all employees. The
Principal cannot take out workers’ compensation insurance for the Contractor.

Failure of the Contractor to effect workers’ compensation insurance is a breach of contract
and the Works should be suspended under clause 10.1. The WorkCover Authority should be
notified if the Contractor does not have satisfactory workers’ compensation insurance.

As soon as possible after award of the Contract and before any Contract work commences,
the Principal’s Representative must receive proof of workers’ compensation insurance cover
from the Contractor and check its adequacy. See Sample letter 5A and the Workers
Compensation insurance checklist.

Clause 5.3 - Contract Works and Public Liability Insurance arranged by
the Principal

The Annexure indicates whether the Principal is to arrange insurance. See Contract
management — Insurance for detailed information on insurance for construction contracts.
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Insurance arranged by the Department of Commerce

The Department of Commerce has negotiated a single policy for insurance of the Contract
Works and public liability through its insurance broker. The policy may be used for contracts
where the Minister for Commerce is the Principal or the Department of Commerce is the
project or constract manager.

Details of the operation of the policy and the procedures for managing the insurance are
provided in Procurement Practice Guide Construction insurance. The Contractor is required
to effect and maintain the policy, by paying all premiums invoiced to the Contractor by the
insurance broker, until the payment schedule is issued in response to the final payment claim.

Advantages of this arrangement are that the terms of the insurance cover are known and
satisfactory and that the Contractor cannot default or cancel payment of the premium and the
insurance.

A copy of the policy is available at:

http://www.nswprocurement.com.au/Procurement-System-for-
Construction/Contract-management/Insurance-Policies.aspx

The policy is not available:
e  for contracts whose Contract Sum is less than $50,000;

e where the Works involve ‘high risk civil works’ defined as flood mitigation, dams,
weirs, tunnels, bridges, jetties, work under and over water, and similar works;

e where the period from contract award to completion of the last Milestone exceeds 36
months.

If in doubt, contact the NSW Procurement Client Support Centre.

For a contract in the exception categories listed above, it is possible to arrange a separate
project specific policy with similar terms to the standard policy, through the Department of
Commerce insurance broker. The Business and Resource Manager, Office of Public Works
and Services, who can be contacted through the NSW Procurement Client Support Centre,
can assist if required. For such contracts, the insurance cover and premium will be advised
by the insurance broker.

Managing insurance arranged by the Department of Commerce

The procedures required to ensure that insurance policies arranged by the Department of
Commerce are in place are described in detail in Procurement Practice Guide Construction
insurance.. In summary, the Principal’s Representative must take the actions described
below.

Declaring Contracts for Insurance

At the same time as the letter awarding the Contract is issued to the Contractor, a copy of the
letter must be sent to the Department of Commerce insurance broker. On the copy of the
letter, note the Contract Sum, the value of any Principal supplied materials and whether
ashestos decontamination is part of the Contract.

The insurance broker will invoice the Contractor for the premium, which is payable by the
Contractor within 14 days of receiving the invoice.

Failure by Contractor to pay required insurance premiums

Failure by the Contractor to pay the premium for Department of Commerce arranged
insurance does not invalidate the cover.

If it appears to the insurance broker that the Contractor has failed to pay the premium, the
insurance broker will advise the Department and the details will be passed on to the
Principal’s Representative. If the Contractor has provided evidence that the insurance
premium has been paid, the Principal’s Representative must check with the broker by e-mail
or telephone, providing details of any evidence of payment held, to confirm whether the
premium remains unpaid.

If the broker confirms that the premium has been paid, no further action is required.

If the broker, on enquiry, does not confirm that the premium has been paid, or if evidence of
payment has not been received, the Principal’s Representative must give written notice to the
Contractor in the form of Sample letter 5B (Contract Works and public liability insurance).

If the Contractor produces confirmation of payment, no further action is required.
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If the Contractor fails to produce confirmation of payment before the next payment claim, the
Principal’s Representative must arrange payment to the insurance broker. The amount of the
premium, plus $250, is to be deducted from the next payment to the Contractor, in
accordance with Clause 5.11. Ensure that the payment schedule issued to the Contractor
identifies the deduction and the reason the amount has been withheld.

The Principal’s Representative is to advise the insurance broker of the final contract price
upon Completion. If the final contract price exceeds the Contract Sum (at the date of award)
by 15% or more, the premium is adjusted by an amount equal to the premium rate multiplied
by the difference between the Contract Sum and the final contract price.

If the assessed or certified value of the final payment claim will cause the final amount
payable to the Contractor to be less than Contract Sum by 15% or more, the Principal’s
Representative must notify the insurance broker of the total final value to enable the broker to
refund the insurance premium adjustment to the Contractor.

The payment schedule must be issued within the time specified in clause 13 without taking
into account insurance premium adjustments.

Clause 5.2 - Works and Public Liability Insurance arranged by the
Contractor

If specified in the Annexure, the Contractor must arrange insurance for the Works and public
liability. The insurance policies must be in the name of the Contractor, with the Principal
named as an additional insured party, and must cover the Contractor, the Principal, the
Principal’s agents and all subcontractors employed on work under the Contract. The
Principal’s Representative must receive proof that the policies are in place before work
commences on the Site. See the Works and public liability insurance checklist.

Clause 5.4 - Other types of insurance

Marine liability insurance

If work under the Contract includes the use of water-borne craft in excess of 8 metres in
length, the Contractor is required to take out Marine Liability Insurance.

The policy must be in the name of the Contractor, with the Principal as an additional named
insured, and must cover the Contractor, the Principal and all subcontractors employed on
work under the Contract. The policy must be for an amount of not less than $5 million for
any one occurrence.

The Contractor must take out the insurance before commencing the work it covers and must
maintain the insurance until the payment schedule is issued in response to the final payment
claim under clause 13.3.

Professional indemnity insurance

If the work under the Contract includes carrying out design or documentation of the Works
by the Contractor or a subcontractor, the Contractor is required to take out professional
indemnity insurance. The policy is to cover the Contractor for liability to the Principal for a
minimum amount of $500,000 or 20% of the Contract Sum, whichever is greater, to a
maximum of $5,000,000 for loss (whether economic loss only or other loss) in a single
occurrence arising from errors or omissions in design or documentation of the Works carried
out by the Contractor or any subcontractor.

Clause 5.5 - Asbestos liability insurance options
The requirement for ashestos liability insurance no longer applies.

Clause 5.6 - Asbestos liability insurance arranged by the Department of
Commerce

(This clause does not appear in the Government Agency standard form.)

The Department of Commerce has made arrangements through its insurance broker to
provide an asbestos liability insurance policy to cover asbestos decontamination work
(including stripping, encapsulation or removal) irrespective whether such work is part of the
original Contract or becomes part of the Contract as a result of asbestos being discovered
during construction. The policy may be used for contracts where the Minister for Commerce
is the Principal or the Department of Commerce is the project or contract manager.
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Under the policy, asbestos liability cover is $10 Million any one loss and $20 million in the
aggregate. Copies of the Department of Commerce arranged policies are available on the
Internet at:

http://www.nswprocurement.com.au/Procurement-System-for-Construction/Contract-
management/Insurance-Policies.aspx

The policy requires that, where asbestos decontamination work is part of the Contract as
awarded, the insurance broker must be informed when the copy of the letter of award is sent.
Where ashestos is discovered during construction and asbestos decontamination work
becomes part of the contract, the insurance broker is to be immediately notified for its follow
up action.

The Contractor is required to take out the policy, by paying the premium invoiced, within 60
days of asbestos decontamination work commencing. The Contractor must maintain the
policy by paying the premiums. The initial premium is based on an estimate of the cost of
the asbestos decontamination work, including site establishment, air monitoring and any
other related activity. The premium is adjusted, upon completion of the asbestos
decontamination work, by an amount equal to the premium rate multiplied by the difference
between the initial estimate and the final cost of ashestos decontamination (as advised by the
Principal’s Representative), subject to any limitation on the minimum premium payable.

If the Contractor fails to pay the premiums and insurance arranged by the Department of
Commerce is used, follow the procedures described for clause 5.3 above.

Clause 5.7 - Asbestos liability insurance arranged by the Contractor
(This clause does not appear in the Government Agency standard form.)

If specified in the Annexure, and if the work under the Contract involves asbestos removal,
the Contractor must arrange insurance for asbestos liability. The policy must be in the name
of the Contractor, with the Principal named as an additional insured party, and must cover the
Contractor, the Principal, the Principal’s agents and all subcontractors employed on work
under the Contract. The asbestos liability insurance policy is to cover any asbestos
decontamination work required under the Contract (including stripping, encapsulation or
removal).

Clause 5.8 - Checking Contractor Insurance
(This is clause 5.5 in the Government Agency standard form.)

Where the Contractor is required to provide insurance, the policies are to be with insurers and
in terms approved by the Principal’s Representative. The checklists for Works and public
liability insurance, Workers Compensation insurance, Professional indemnity insurance and
Other forms of insurance (which is suitable for checking asbestos and marine liability
insurance) provide a basis for assessing whether the policies are suitable. Approvals are not
to be withheld unreasonably.

To determine whether an insurer is acceptable, check the Australian Prudential Regulation
Authority (APRA) website at www.apra.gov.au. APRA is a central body that carries out
prudential supervision in accordance with Treasury’s criteria for acceptable financial
institutions including insurance companies. A list of current General Insurance Corporations
authorised to carry on insurance business under the Insurance Act 1973 (Cth) is shown under
the General Insurance section of the website.

Clause 5.9 — Making and managing insurance claims

(This is clause 5.6 in the Government Agency standard form.)

The Contractor is to make claims direct to the broker and is responsible for meeting any
‘excesses’ under the policy. The Contractor must notify the insurance broker immediately of
any accident or circumstance which might give rise to a third party liability claim.

Clause 5.10 - Maintaining insurance

(This is clause 5.7 in the Government Agency standard form.)

The Contractor must take out and maintain the required insurance until the end of the Defects
Liability Period, or until Completion if there is no Defects Liability Period. The Principal’s
Representative has the right to ask for copies of the Contractor’s insurance policies at any
time during the course of the Contract. See Sample letter 5A.
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Clause 5.11 - Paying premiums on the Contractor’s behalf

(This is clause 5.8 in the Government Agency standard form.)

If the Contractor fails to produce satisfactory evidence of having paid insurance premiums or
complying with other insurance obligations, the Principal may effect (take out) or maintain
the insurance and pay any premiums. The Principal is entitled to claim, and if necessary
deduct from progress payments, the amount of any premiums paid by the Principal plus an
amount of $250 to cover the Principal’s costs.

6 Site and possession

Clause 6.1

The Principal is required to give the Contractor possession of the Site at the time stated in the
Annexure. If no time is stated, this is 7 days after the date of award of the Contract (the date
of the letter accepting the tender). The time for Completion runs from the date of possession
of the Site.

Clause 6.2

The Principal is not required to give the Contractor sole or uninterrupted possession of, or
access to, the Site. This allows access to the Site by others, including other contractors or
occupiers such as plant operators.

Clause 6.3

The Contractor is required to begin work on the Site as soon as practicable after being given
possession of the Site by the Principal. Failure to begin within a reasonable time would be
grounds for the Principal to issue a notice under clause 15.1 asking the Contractor to give
reasons why further action should not be taken.

Clause 6.4

The Contractor must give the Principal’s Representative and other agents reasonable access
to the Site for any purpose. This clause allows people representing the Principal, including
officers of the client agency and contractors engaged by the Principal under other contracts,
onto the Site.

7 Site conditions

This clause gives some recognition to latent (unanticipated) conditions.

Clause 7.1

If the Contractor discovers that the conditions on, about or below the Site are different from
the conditions the Contractor ought to have reasonably anticipated at Tender time (during the
tendering period), the Contractor is to immediately notify the Principal’s Representative,
where possible before the Site conditions are disturbed.

To assess what could reasonably have been anticipated at Tender time, it is reasonable to
assume that the Contractor:

o examined all information made available in writing by the Principal for the purpose of
tendering;

e examined all information relevant to the Site conditions that could affect the tender and
was obtainable by making reasonable enquiries; and

e inspected the Site and its surroundings.

Clause 7.2

The Contractor is not entitled to any extra payment for unanticipated Site conditions unless
the conditions are such that the Works cannot be performed in accordance with the Contract
and the Principal’s Representative directs a variation to change the Works to overcome the
condition.

For example, if the Principal designed building footings for certain ground conditions and the
Principal had to change the footing design due to unanticipated conditions, then the
Contractor would have a basis for a claim. If, however, the Contract required the Contractor
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to design the footings to be fit for purpose, then the Contractor would not be entitled to claim
the additional cost on the basis of the unanticipated conditions.

8 Non-conforming work

Clause 8.1

All materials supplied by the Contractor must be suitable for their purpose. Unless otherwise
specified (for example if the Contractor is required to reuse salvaged materials), all materials
are to be new and free from defects. The Contractor is to use standards of workmanship
(including design) and work methods which comply with the Contract and with all relevant
standards, codes, regulations, and the like.

If notices and fees are required to be provided in order for the work to comply with the
relevant Acts, Regulations, Ordinances and By-laws covering the Works, the Contractor is to
provide them. Installations such as water, sewerage, drainage, electricity and gas will
commonly give rise to requirements for notices and fees.

The Principal’s Representative might require documents demonstrating approval by public,
municipal or other authorities as proof of compliance. Unless the Contract specifies
otherwise, planning approval from municipal authorities is normally obtained prior to
construction commencing and is not the Contractor’s responsibility.

The Contractor must also comply with all statutory safety regulations during the construction
of the Works, although these requirements are not spelt out in detail. The Contractor is fully
responsible by law for the provision and maintenance of all necessary fences, hoardings,
warning signs, lighting and other temporary works that are necessary for the safety of persons
and property in the vicinity of the Works. This is particularly critical where the Works are
being carried out in occupied premises or where they may affect the public

The Principal’s Representative has a range of powers under the Contract in the event that the
Principal’s Representative suspects or discovers materials or work which is not in accordance
with the Contract. Any procedure that discovers faults or defects in materials before those
materials are incorporated into the Works will minimise costs to the Contractor, delays and
disruptions to the program and the possibility of a dispute between the Principal and the
Contractor.

Clause 8.2

If the Principal’s Representative suspects defective work, the Contractor is required to
comply with any direction of the Principal’s Representative to uncover and recover the
suspected defective work, or carry out additional testing or re-testing of that work.

Clause 8.3

The Contractor is required to bear all the costs of complying with a direction of the
Principal’s Representative in relation to suspected non-conforming work, unless the work is
found to comply with the Contract. If the work does conform with the Contract, the
Principal’s Representative is to arrange a meeting with the Contractor to agree on reasonable
costs payable to the Contractor. If the Principal’s Representative and the Contractor are
unable to agree on reasonable costs within 14 days after the meeting, the Principal’s
Representative is to assess those costs. If the Contractor disagrees with the assessed amount,
it may initiate a dispute under clause 16.

The Contractor is not entitled to additional costs, even if a test shows compliance with the
Contract, if:

o the test is one which the Contractor was required to conduct under the Contract and did
not carry out;

o the test was on work that was covered up or made inaccessible without the approval of
the Principal’s Representative, where the Contract required such approval; or

o the test resulted from an earlier failure of the Contractor to comply with a requirement
of the Contract.

Prior to any suspected defective work being uncovered, recovered, tested or re-tested, the

Contractor should be asked to give the Principal’s Representative reasonable notice as to the
time and place of the testing, whether or not the Principal’s Representative can or will be
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present. Any test results should be made available to both parties promptly after the
completion of the tests.

Clause 8.4

If the Principal’s Representative discovers defective materials or work on the Site, the
Principal’s Representative may issue a direction to have the Contractor correct (including
remove or replace) the non-conforming work within a specified time. This direction is the
first course of action by the Principal’s Representative in all cases where defective work is to
be corrected. The start and completion times for the corrective action are also to be spelt out.
See Sample letter 8A. Rectification work must be at no additional cost to the Principal. Note
that the earlier a direction or notice is given, the less the rectification work is likely to cost
the Contractor.

The Principal’s Representative should simply direct that the non-conforming work be
rectified and must not specify rectification methods or procedures. This is the Contractor’s
responsibility. The Principal’s Representative could prejudice the Principal’s position if
suggested or directed rectification procedures did not satisfactorily remedy the defect.

The Contractor is not conforming with the Contract if it does not provide adequate protection
for people or property, and the Principal’s Representative may need to direct the Contractor
to provide additional safety measures. The Occupational Health and Safety Act 2000 (NSW)
imposes stringent obligations on all persons associated with a project, including the Principal
and its agents.

Clause 8.5

If the Contractor does not correct non-conforming work within the time specified in the
direction under clause 8.4, the Principal’s Representative may have the work corrected by
others. This includes taking action to protect people or property where the Contractor fails to
respond promptly to a direction to provide the required safety measures.

Consistent failure by the Contractor to take appropriate action in relation to Occupational
Health and Safety may be a ground for termination of the Contract in accordance with clause
15, especially where such failure is one of a number of breaches by the Contractor.

Clause 8.6

The Principal’s Representative is required to assess the reasonable costs of having the non-
conforming work corrected by others. The reasonable cost would include the amount
actually paid to correct the work and a margin such as the Contractor would be allowed to
claim on subcontract work. The cost to the Principal is a debt due to the Principal from the
Contractor and as such, should be deducted from the Contract Sum.

If the Contractor disagrees with the assessed amount for correction of non-conforming work,
it may initiate a dispute under clause 16.

Clause 8.7

Instead of a direction to rectify the non-conforming work under clause 8.4, the Principal’s
Representative may notify the Contractor that the Principal elects to accept all or some of the
non-conforming work. See Sample letter 8B. Advice should be sought from the designer
and/or concurrence may need to be obtained from the client agency before this is done.

Note that non-conforming work could in fact be of a higher value than the work specified and
acceptance may result in extra payment to the Contractor, for example if the Contractor has
supplied materials or equipment different from those specified and of higher quality.

The Principal’s Representative is to assess the resulting reasonable increase or decrease in the
value to the Principal of the Works and any other reasonable loss or detriment suffered by the
Principal. Any effect on time and related costs needs to be included in the assessment. If the
Contractor stands to benefit from a direction under clause 8.7, the whole or part of the saving
ought to be passed on to the Principal by agreeing on the assessment before permitting non-
conforming work to remain. The assessment should be discussed with the Contractor and
agreement negotiated before the amount is either paid to the Contractor or deducted from
progress payments. If agreement is not reached, the Contractor may initiate a dispute under
clause 16.

The Principal’s Representative is not obliged to do other than direct that non-conforming
work be rectified, even if a direction or notice under clause 8.7 may benefit the Contractor
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without causing any loss to the Principal. If reasonable agreement cannot be reached, then
clause 8.4 should be applied.

Where non-conforming work is discovered during the Defects Liability Period, refer to
clause 14.

Where non-conforming work is discovered after the end of the Defects Liability Period or
when there is no Defects Liability Period, the Principal can ask the Contractor to correct the
non-conforming work or arrange for the work to be corrected by others.

9 Variations

Clause 9.1

The Principal’s Representative may direct the Contractor to carry out a Variation and the
Contractor must carry out the direction. However, Variations should be within the general
scope of the original Contract and of a similar character to the work originally required.

In principle, it is undesirable to direct a variation to the Works. Any variation is likely to
increase the costs and time involved in constructing the Works. Before directing a variation,
the Principal’s Representative should verify that it is essential (if not initiated by the
Contractor) or offers benefits to the client agency (if initiated by the Contractor for its
convenience) and that the client is apprised of its implications. Refer to Procurement
Practice Guide Managing variations for guidance on managing variations and associated
claims from the Contractor.

If the Contractor is directed to omit part of the work and the Principal arranges others to do
that work, the Principal may be in breach of Contract unless both parties agree to the work
being omitted.

Variations may result from:

e an error, ambiguity or discrepancy in the documents (see clause 2.3);

e a change in legislation requiring a change to the Principal’s design or a discrepancy
between the requirements of the Contract and a requirement of legislation;

e site conditions (see clause 7.2);
e  existing services (see Preliminaries clause - Existing Services); or
e design changes, requested by either the client or the Contractor.

Clause 9.2

The Principal’s Representative and the Contractor are to meet to agree on the reasonable
amount payable to the Contractor or deducted from the Contractor for the Variation. If within
14 days after the meeting, the Principal’s Representative and the Contractor do not agree on
an amount, the Principal’s Representative is to assess the amount to be paid or deducted. The
Contractor may disagree with the assessment and initiate a dispute under clause 16.

If the Principal’s Representative approves or directs a Variation, consideration must be given
to the time effects of that Variation. See clause 12.

Note that if a Variation is directed under clause 8.7 for the convenience of the Contractor, the
issue of time still must be agreed on.

Clause 9.3

A Variation is defined as any change to the character, form, quality and extent of the Works
that is DIRECTED IN WRITING by the Principal’s Representative.

10 Suspension

Clause 10.1

The Principal may direct the Contractor to suspend all or part of the Works and the
Contractor is to carry out the direction. The suspension can be for any reason.

Note that although the Principal’s Representative may be the person to issue the direction,

authority to suspend work is generally delegated to an experienced senior person and is not to

be used indiscriminately. T h e Principal 0s Representative s |
Principal 86s Agent and the Manager, Commerce Di
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the Works, unless the suspension is required as a result of occupational health and safety
issues requiring urgent action. If a suspension is directed as a matter of urgency for safety
reasons, consultation should take place as soon as possible after the direction is given.

Suspending the Works will cause the Contractor to incur additional costs, through disruption
including possible disestablishment and re-establishment on the Site. Caution must be
exercised in using this power because the Contractor will seek to recover the additional costs
by arguing that the Contractor was not responsible for the situation that led to the suspension.
The Principal is exposed to claims in particular if the suspension is ordered to accommodate
something for which the Principal is responsible, such as the interface with another contract
or late provision of information or materials. It may be preferable in such circumstances to
simply grant an extension of time for the delays. Consider also whether suspending the
whole of the Works is necessary, because if some work can proceed it would reduce the
disruption and costs for which the Contractor could claim.

Until a direction to recommence is given under clause 10.3, the Contractor is barred from
carrying out the suspended portion of the Works.
Clause 10.2

If the direction to suspend the work is due to any act or omission of the Principal, then the
Contractor is entitled to be paid the extra reasonable costs incurred due to the suspension.
The Principal’s Representative and the Contractor are to meet to agree on the costs payable.

If agreement on the reasonable costs is not reached within 14 days after the meeting, then the
Principal’s Representative is to assess the extra costs. The Contractor may disagree with the
assessed amount and initiate a dispute under clause 16.

Clause 10.3

Following a suspension, the Contractor is required to recommence the Works as soon as
practicable after being directed to do so by the Principal’s Representative.

Completion of the Works

Completion of the Works is defined as occurring when the Works are capable of use for their
intended purpose and SHOULD be free from any omission or defects and the Contractor has
made good the Site and surroundings. This is not equivalent to the “defect-free” completion
required under a GC21 contract.

Clause 11.1

The Contractor is to Complete the Works within the period stated in the Annexure. The
period starts on the date the Contractor is given possession of the Site.

If possession of the Site is, for example, Wednesday 9th July and the Period for Completion
is 3 weeks, the Contractor is required to Complete the Works before the end of Wednesday
30th July. The date for Completion date is therefore 30th July.

Clause 11.2

The Contractor is to inform the Principal’s Representative when, in the Contractor’s opinion
the Works have reached Completion.

Clause 11.3

The Principal’s Representative is to determine whether the Works have reached Completion,
and if so, the date of Completion. The Principal is required to give the Contractor written
notice of the determination. See Sample letter 11A.

The Principal’s Representative should refuse to give notice of Completion if:

o there are existing omissions of the Works and/or defects that are other than minor in
nature;

e the Site and surroundings have not been cleaned up and made safe for occupancy;

o  known omissions and/or defects, although minor, are so extensive in number that their
rectification or existence will adversely affect the use of the Works; or

e the Contractor has no reasonable grounds for postponing rectification of the defects.

In such circumstances, the Principal’s Representative needs to consider whether occupation
can be deferred to afford the Contractor sufficient time to bring the Works to Completion.
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Although there is no contractual requirement for the Principal’s Representative to list
omissions and defects, it is prudent for this to be done progressively from when the
Contractor gives the Principal’s Representative notice of the date on which Completion is
anticipated.  Inspections of the Works should be carried out with the Contractor’s
representative so that the natures and types of defects are fully understood by the Contractor.

A list of any minor omissions or defects can be issued to the Contractor with the written
notice of Completion. The list should state against each item the date by which completion is
required, determined in consultation with the Contractor bearing in mind the contractual
requirement to rectify any defects or omissions “as soon as possible after Completion” and
any restrictions the occupying agency may place upon working hours, access, etc.

Care should be taken to ensure that all known defects are rectified before final payment is
made to the Contractor or, if applicable, when the retention or security is released. It is often
very difficult to get a contractor back to the Site to rectify defects once final payment has
been made.

Outstanding defects can be notified to the Contractor using Sample letter 11B. A description
of each omission or defect should be provided with the letter, together with the date of
notification and the required date for rectification.

An example of reasons for not issuing a written notice of Completion is given in Sample
letter 11C.

Delay in Completion

The Contractor is entitled to an extension of time to the date for Completion if a delay is
caused by the Principal or by an event beyond the Contractor’s control. Exceptions are for
delays due to rectification of non-conforming work under clause 8, and suspension caused by
an event not beyond the control of the Contractor under clause 10.

Clause 12.1

The Contractor is required to notify the Principal’s Representative if it is delayed in reaching
Completion of the Works by the time stated in the Annexure. The notification is to be within
14 days after the commencement of the delay and should be in writing.

Note - There is NO Time Bar that applies to this clause. If the Contractor submits a
notification outside the 14 day period, the notification must be dealt with but the Principal
may have an entitlement to damages resulting from the Contractor’s breach of Contract.

The Contractor and the Principal’s Representative are to meet to determine the cause of the
delay. The Contractor should submit all the facts about the delay and establish that the
events that caused the delay affected the critical path of the construction program. For the
Contractor to be granted an extension of time, the Principal’s Representative would have to
agree that those facts caused the delay.

If the delay is caused by:
e adirection given by the Principal’ Representative except for:
—  Non-conforming work as stated in clause 8; or

—  Suspension of the Works under clause 10, where the event giving rise to the
direction was not beyond the control of the Contractor; or

e  abreach of the Contract by the Principal; or
e any event beyond the control of the Contractor,

then the period for Completion must be extended. See Sample letter 12A. A record of
extensions of time claimed and granted should be kept, including the date of the claim, the
number of days claimed, the date of the response and the number of days granted.

Extension of time claims are to be dealt with promptly and not left until just before the
Works reach Completion.

Each delay claim must be considered in relation to the Contractor’s construction program.
An extension of time should only be granted if the date for Completion is affected by the
events giving rise to the claim. The extension must relate to the actual delay. It is not to be
reduced because the Contractor could still reach Completion on time by using float in the
Contractor’s program.
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When assessing extensions to the period for Completion, always consider the number of
working days for which an entitlement exists, taking into account rostered days off and
public holidays. Working days are defined in Preliminaries clause - Working Hours and
Working Days. Unless otherwise stated in the Contract, working days are from Monday to
Friday excluding public holidays and RDOs. Extend time from the previous date for
Completion to the appropriate date.

In calculating the revised date for Completion, weekends, public holidays and RDOs beyond
the original period for Completion must be taken into account.

Guidance on evaluating extension of time claims, and a discussion of some of the events
which commonly give rise to such claims, is provided in Procurement Practice Guide
Managing extensions of time.

Clause 12.2

If the Principal’s Representative and the Contractor do not agree on the period of an
extension within 14 days of meeting to determine the cause of the delay, the Principal’s
Representative is to assess a reasonable delay period and grant an extension to the period for
Completion. The assessment could be that no extension is warranted. The Principal’s
Representative should advise the Contractor in writing of the assessment, giving reasons.
See Sample letter 12B.

Should the Contractor disagree with the Principal’s Representative’s assessment of the delay
period, then the Contractor may initiate a dispute under clause 16.

The Principal’s Representative may extend the period for Completion for any reason at any
time, but this must not be done without consideration of the effects of such an extension. The
extension could reduce the incentive for the Contractor to Complete the Works by the
previous date for Completion, which could affect the programs of other contractors working
on the Site, generating additional costs.

Clause 12.3

If the Contractor does not Complete the Works by the last day of the period for Completion,
then the Contractor is to pay the Principal liquidated damages at the daily rate stated in the
Annexure. The liquidated damages are applicable from but excluding the original date for
Completion, up to and including the date the Works actually reach Completion. Note that if
no amount is stated in the Annexure, common law damages may apply. In that case, the
Principal cannot deduct its costs from payments due to the Contractor but may be able to
obtain damages from the Contractor through a dispute resolution process or the court system.

Liquidated damages may be remitted (reimbursed to the Contractor) if the Contractor can
demonstrate that it is unreasonable to withhold them. Sometimes, liquidated damages are
reduced or reimbursed in settlement or part settlement of a claim. Liquidated damages
should not be remitted without approval from a person who has the requisite authority from
the client agency, supported by a recommendation from the Principal’s Representative citing
reasons for the remission. The Manager, Commerce Dispute Resolution Unit can assist by
providing advice. The Contractor is to be advised of the remission of liquidated damages.
See Sample letter 12C.

Payment and retention

The Contractor is entitled to progressively claim payment for work completed. The Contract
incorporates provisions requiring the Contractor to make payment to the Principal if the value
of salvageable demolished materials exceeds the value of the Works when substantial
demolition is included. It covers three situations:

o No demolition is involved and payment is to be made by the Principal to the Contractor
under clause 13.3.

e  “Substantial Demolition” is involved but the value of the salvageable materials does not
exceed the value of the Works and payment is to be made by the Principal to the
Contractor under clause 13.3. The Contractor is required to provide security in
accordance with clause 13.1 to manage the risk of the Contractor taking undue benefit
from the sale of salvageable material.
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e Demolition is involved and the Contractor is required to make payments to the Principal
under clause 13.2, as the value of the salvageable materials exceeds the value of the
Works. The Contractor is required to provide security in accordance with clause 13.1.

Clause 13.1 - If the Contract has substantial demolition

“Substantial Demolition” is where demolition comprises the whole or a substantial portion of
the Works, or the estimated value of the demolition works plus the estimated value of
salvageable materials exceeds $250,000.

Before commencing any work on the Site, the Contractor is to provide security in the amount
stated in the Annexure and in the form as prescribed in Schedule - Unconditional
Undertaking. This is to ensure the Contractor does not sell the salvageable materials and
then fail to Complete the Works. The amount of security is the estimated value of the
salvageable materials or 5% of the estimated value of the Works.

Request the Contractor to lodge security using Sample letter 13A. Issue a receipt for for the
security using Sample letter 13B. See Secur ity in form of
checklist.

Uncondi

Clause 13.2 — The Contractor to pay the Contract Sum to the Principal

If the value of the salvageable materials exceeds the value of the Works (being the value of
the demolition work plus the value of any new construction work), the Contractor is required
to pay the Principal the Contract Sum before commencing any work on the Site.

Request the Contractor to pay the Contract Sum using Sample letter 13C.

Clause 13.3 — The Principal to pay the Contract Sum to the Contractor
The Principal is to make payments to the Contractor where:
e No demolition is involved; or

e  Demolition is involved but the value of the salvageable materials does not exceed the
value of the Works.

The Contractor is required to give the Principal’s Representative a claim for payment in
writing when a Milestone identified in the Annexure has been reached. The claim is to
identify the Milestone, the amount of the Contract Sum claimed against the Milestone, any
additions or deductions due under the Contract (including variations, retention moneys,
moneys previously paid) and the total claimed.

The Principal is to pay the Contractor the Contract Sum progressively as each Milestone is
completed, plus any additions or deductions due under the Contract (variations or retentions)
less amounts payable by the Contractor to the Principal under the Contract (for example for
insurance premiums paid or urgent work carried out at the Principal’s cost). Where the
Contract Sum includes an amount calculated from rates submitted with the Contractor’s
tender, payment is to be made at those rates for the quantity of work done.

Within 10 business days after receipt of the Contractor's payment claim, the Principal is to
provide to the Contractor a payment schedule identifying the progress claim to which it
relates and stating the payment, if any, which the Principal will be making. If the payment is
to be less than the amount claimed by the Contractor, the payment schedule is to indicate
why it is less. See Sample letter 13D.

Under the Building and Construction Industry Security of Payment Act 1999 (NSW), if the
Principal does not give the Contractor a payment schedule within 10 business days after
receipt of the Contractor’s payment claim the Contractor may apply for adjudication of the
claim under the Act. Similarly, if the payment schedule indicates that the Principal will not
be paying the full amount claimed, the Contractor may apply for adjudication of the claim.

If it is not proposed to pay the full amount claimed, it is very important that reasons are
given in the payment schedule for each item that is not to be paid. The reasons should
reference the provisions of the Contract.

Refer to Procurement Practice Guide Managing payment claims for more information on
payment obligations and procedures.

The Contractor is required to submit, with each payment claim and at any other time
requested by the Principal’s Representative, a statutory declaration that all employees,
subcontractors and suppliers of the Contractor have been paid moneys due and owing to
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them. The statutory declaration is to be in the form provided in the Schedule - Statutory
Declaration.

The Principal is to make the payment within 20 business days after the Contractor’s written
claim, or within 5 business days after the Contractor’s statutory declaration is received,
whichever is the later. If any amounts of money are shown as unpaid in the Contractor’s
statutory declaration, the Principal may withhold payment to the Contractor of those
amounts.

If the Contractor fails to submit a statutory declaration in relation to a payment claim, the
Principal is not required to make any payments until 5 business days after the statutory
declaration is provided. The Contractor should be advised why payment is not being made,
no later than the date payment would have been due if the statutory declaration had been
provided in time, in the form of Sample letter 13E.

In addition, the contract provides for payment to be withheld if the Contractor has not
complied with contractual obligations associated with occupational health and safety,
environmental management, aboriginal participation or industrial relations. The latter
includes provision of a Certificate of Currency of Workers Compensation insurance. In these
cases, under the relevant Preliminaries clauses, no payment is due until the 7™ calendar day
after the Contractor has complied with the contractual obligations.

Refer to Procurement Practice Guide Managing payment claims for information on dealing
with statutory declarations that indicate not all payments have been made, or that are
inconsistent with statutory declarations made by employees, subcontractors or suppliers.

The Contractor may request the Principal to make payments directly to the Contractor’s
employees, subcontractors or suppliers, if for example the Contractor is in financial
difficulty. Before making any such payments, obtain a statutory declaration from the
Contractor. If the request is not accompanied by a statutory declaration, use Sample letter
13F. Note that if a liquidator or receiver has been appointed, the Contractor’s request must
be ignored.

When the Contract reaches Completion or the end of the Defects Liability Period, a
statutory declaration must be obtained before the final payment is made or the
retention or security (unconditional undertaking) is returned to the Contractor.

Clause 13.4 - Return of security

If the Contract does not contain a Defects Liability Period and the Contractor has provided an
unconditional undertaking for security, the Principal is to return the unconditional
undertaking, less any amounts the Contractor is to pay the Principal, within 14 days of
Completion.

Clause 13.5 - Defects Liability Period

If there is a Defects Liability Period under clause 14.1, then 2.5% of the Contract Sum
(excluding additions and deductions made after the tender was accepted) is to be retained as
security against the Contractor’s performance during the Defects Liability Period. The
retention is deducted from the progress payment made at Completion.

Clause 13.6 - Unconditional Undertaking

In lieu of a cash retention the Contractor may choose to provide security in the form of an
unconditional undertaking in accordance with the Schedule — Unconditional Undertaking.

The unconditional undertaking can be accepted from any bank, building society, credit union
or insurance company that is oversighted by the Australian Prudential Regulation Authority
(APRA). Up to date listings of acceptable financial institutions are available on the APRA
website at www.apra.gov.au. The APRA listings should be used to check the acceptability of
unconditional undertakings provided by contractors.

Defects liability period

The common term “defects” is referred to as “non-conforming work™ to align it with the
Quality Management provisions of the Contract. Non-conforming work is described in
clause 8.
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Clause 14.1

The Contractor is to correct any non-conforming work identified at Completion or which
becomes apparent during the Defects Liability Period, if there is one. The Annexure states if
there is a Defects Liability Period.

Under Common Law, the Contractor is obliged to correct defects even when no Defects
Liability Period is specified.

It is not necessary to include a Defects Liability Period in a Demolition Contract unless the
Contractor is required to “make good” the remaining work.

Clause 14.2

The Principal’s Representative can direct the Contractor to correct, including remove or
replace, any non-conforming work during the Defects Liability Period.

The Principal’s Representative must advise the Contractor in writing what the non-
conforming work is and the time by which it is to be rectified. See Sample letter 14A. A
reasonable amount of time should be given for the Contractor to comply with the direction,
considering the nature of the defects and the problems they may cause.

Clause 14.3

If the Contractor fails to comply with a direction under clause 14.2 and does not correct the
non-conforming work within the specified time, then the Principal’s Representative may have
the non-conforming work rectified by others. The Contractor must be notified. See Sample
letter 14B.

Clause 14.4

The Principal’s Representative is to assess the reasonable costs of having the non-conforming
work corrected by others and the Contractor is to pay the Principal those costs. If there is a
Defects Liability Period, the costs would be taken from the retention held under clause 13.5.

Clause 14.5

At the end of the Defects Liability Period, the Principal is to pay the Contractor any moneys
retained at Completion or return any unconditional undertakings, less any amounts the
Contractor is to pay the Principal. To release the whole of an unconditional undertaking, the
original undertaking is endorsed with the following words, signed by a person with
appropriate authority from the Principal, and returned to the financial institution:

“The Principal no longer requires this unconditional undertaking

for the Principal”

Advise the Contractor when the unconditional undertaking is endorsed for release. See
Sample letter 14C.

The amounts deducted from the undertaking would depend on the defects (non-conforming
work) remaining at the end of the Defects Liability Period. It is important to clearly establish
that any “defects” discovered are not fair wear and tear, or a result of faulty design for which
the Principal was responsible. The Contractor is not liable for the costs of rectifying such
“defects”.

Where non-conforming work is discovered after the end of the Defects Liability Period or
when there is no Defects Liability Period, refer to clause 8.

Default and insolvency

Action should not be taken under this clause without approval from the client agency, in
consultation with the Principal’s Agent and the Manager, Commerce Dispute Resolution
Unit. The Principal’s Representative should prepare a written report describing the
breach(es) of contract, the options available to remedy the breach(es), the risks associated
with each option and reasons for recommending the proposed action.

Clause 15.1

Should the Contractor commit a substantial breach of contract, such as failure to carry out a
direction of the Principal’s Representative in the time specified (or in a reasonable time if
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none is specified), or failure to progress the works at a reasonable rate, then the Principal may
specify the breach in writing to the Contractor and issue a “show cause” notice asking the
Contractor to give reasons why the Principal should not take further action. See Sample
letter 15A.

The further action could be to terminate the Contract or take over the work under the
Contract. These options are discussed in more detail below.

Clause 15.2

If the Contractor is wound up or declared insolvent, the Principal may immediately, by a
written notice to the Contractor, take action under clause 15.4.

Clause 15.3

The Contractor is required to respond to a “show cause” notice within 7 days, and to provide
satisfactory reasons for the breach of contract, or the Principal may take further action.

Clauses 15.4 and 15.5

Should the Contractor’s response not be received within 7 days, or the reasons for the breach
of contract be unsatisfactory, the Principal may, by notice in writing to the Contractor, either:

e under clause 15.4, immediately take over the uncompleted work, suspend payments
under clause 13 and have the Works completed by others at the Contractor’s expense;
or

e under clause 15.5, terminate the Contract.
See Sample letters 15B (Take over notice) or 15C (Termination notice).

Clause 15.6

The Principal’s Representative is to calculate the difference between the costs of having the
Works completed by others and the amount of suspended payments and retention moneys
held by the Principal.

It may be necessary to call up the unconditional undertaking. See Sample letter 15D.

Clause 15.7

If the cost of having the Works completed by others is greater than the amount of suspended
payments and retention moneys, then the difference is to be paid by the Contractor to the
Principal within 7 days of a written demand for payment. The Manager, Commerce Dispute
Resolution Unit can provide assistance if required.

Clause 15.8

If the cost of having the Works completed by others is less than the amount of suspended
payments and retention moneys, then the difference is to be paid to the Contractor.

Termination or take over

Terminating the Contract or taking over the Works should not be considered lightly, as
inevitably extra costs and loss of time will be incurred in the process. However, where a
Contractor is apparently not able to Complete the Works expeditiously, the Contract provides
for termination or take over to allow the Works to be completed by another party.

Any indication that there may be a need to terminate the Contract or take over the Works
should be discussed between the Principal’s Representative, the Principal’s Agent and senior
managers of the client agency. Advice should also be sought from the Manager, Commerce
Dispute Resolution Unit. Action to terminate or take over should then proceed quickly,
where there is a good reason to do so, in order to enable Completion of the Works by other
parties without too much disruption to the construction program.

There may be two or three factors, indicating an overall lack of ability or willingness on the
part of the Contractor to Complete the Works, that lead to termination or take over. Examples
of reasons for termination or take over are given in Sample letters 15B (Take over notice) or
15C (Termination notice).

A Contractor may seek to withdraw the Contractor’s tender after a letter accepting the tender
has been issued. The Contract exists at that stage, as the Principal has sought tenders, the
Contractor has made an offer and the Principal has accepted the offer. Such action is
repudiation of a Contract and must be dealt with as Termination of the Contract. Repudiation
must not be accepted below the level of a senior manager within the client agency and advice
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should be sought from the Manager, Commerce Dispute Resolution Unit.  No
written/unwritten undertakings or concessions are to be made to the Contractor which may
prejudice the Principal’s right to seek damages. A recommendation with all the facts is to be
submitted to the appropriate manager within the client agency for consideration, together
with an estimate of the anticipated cost of calling fresh tenders, if necessary, and having the
work carried out by others. The Manager, Commerce Dispute Resolution Unit must be
informed of the situation if the Contractor is accredited with the Department of Commerce.

Insolvency

A senior manager within the client agency is to be advised as soon as it is believed that a
Contractor is having financial difficulties. If the Contractor is accredited with the
Department of Commerce the Manager, Commerce Dispute Resolution Unit must be
informed of the situation.

If the Contractor is made bankrupt (in the case of a sole trader, a firm or a natural person) or
a winding up order is made (in the case of the liquidation of a company), the Principal must
not make any payment to an employee, subcontractor or supplier without the concurrence of
the official receiver or trustee of the estate of the bankrupt or the liquidator, as the case may
be.

If a Contractor becomes insolvent or defaults because of financial difficulties, a senior
manager within the client agency must be advised immediately. The Principal’s
Representative should inform the Manager, Commerce Dispute Resolution and seek advice.
No payments or assurance of payments to employees, subcontractors or suppliers are to be
made without instruction from the client agency, which will be required to make the
payments and may not be able to recover them from the Contractor.

Disputes

Clause 16.1

If a dispute arises at any time, the party raising the dispute is to notify the other party and the
Principal’s Agent in writing of the nature of the dispute, including adequate particulars.
Particulars are to include the date and details of the event, act or omission giving rise to the
claim, the contract provision/s upon which the claim is based and the amount claimed. See
Sample letter 16A.

A dispute can be notified at any time after the event occurs, but interest on any money owing
in relation to the matter does not begin to accrue until the notification occurs.

Note that, where the Principal’s Representative is aware that action may be taken by the
Contractor under Clause 16, the Principal’s Representative should advise the Principal’s
Agent promptly of the facts behind the dispute and try to resolve the matter, if possible.

Clause 16.2

Within 7 days of either party giving written notice to the other of a dispute, the Contractor
and the Principal’s Agent are to arrange a meeting to attempt to resolve the dispute.

The Principal’s Agent should seek advice from the Manager, Commerce Dispute Resolution
Unit when a potentially substantial or difficult dispute arises.

Clause 16.3

Should the dispute not be resolved within a further 7 days (i.e. 14 days after the notification
of the dispute) the Contract requires the parties to appoint an independent Expert. Before a
dispute is referred to an Expert, the matter must be referred to the Manager,
Commerce Dispute Resolution Unit for advice.

If the parties cannot agree on an independent Expert, either party may request the Chief
Executive Officer of the Australian Commercial Disputes Centre Ltd Sydney to nominate an
independent Expert. If there is no Chief Executive Officer of the Australian Commercial
Disputes Centre Ltd Sydney, or the Chief Executive Officer fails to nominate an independent
Expert within a reasonable time, the Principal’s Agent is to appoint an Expert.

Clause 16.4

The Expert is not to be an employee of either party, a person connected with the Contract or,
in the case of a nomination by an independent body such as the Australian Commercial
Disputes Centre, a person on whom the parties have previously failed to agree.
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Clause 16.5

Whether the Expert is nominated or agreed, the Principal is to formally engage the Expert,
setting out the details of the dispute, the Expert’s fees and the terms of the engagement as
described in clause 16. A copy of the letter engaging the Expert is to be provided to the
Contractor.

Clause 16.6

The Principal and the Contractor share equally the Expert's fees and expenses and each pays
its own costs incurred in making submissions to the Expert.

Clause 16.7

Within 7 days of the appointment of the Expert, the party that notified the dispute is to make
its submission to the Expert, and provide a copy to the other party. The other party is to
submit a response to the Expert, with a copy to the first party, within 14 days of receiving the
first submission. The response can include cross claims (claims against the first party, even
if they arise from other circumstances).

Clause 16.8

The Expert is to decide whether the claimed event, act or omission did occur, and if so when
it occurred, what term of the Contract or legal obligation requires the defending party to pay
the claimant money, and the merits of any defence or crossclaim. The Expert decides what
amount one party is legally bound to pay to the other and any other questions set out in the
dispute.

Clause 16.9

The Expert is to make the decision based on the written submissions of the parties. The
decision is to be provided in writing, with brief reasons, to both parties within 35 days of
appointment.

Clause 16.10

If the Expert decides that one party is to pay the other more than $250,000 (without including
any interest found to be owing) and one of the parties is dissatisfied, then that party can give
notice of its dissatisfaction in writing to the other and the decision is of no effect. Either
party may then commence litigation.

Clause 16.11

If the decision is that one party is to pay the other $250,000 or less, then the decision is final
and binding on both parties.

If the Expert decides that one party owes the other money, the amount is payable within 14
days after the party that is liable to make the payment receives the Expert’s decision. Note
that if the Contractor is to be paid, a statutory declaration must be received before the
payment is made.

17 Ter mination for the Principal ds ¢

This clause empowers the Principal, at any time, to take out of the hands of the Contractor
the whole or any part of the work remaining to be completed and to give that work to another
contractor.

This action must not be taken without approval from the client agency, which in turn should
seek advice on the options and associated risks from the Manager, Commerce Dispute
Resolution Unit.

The Principal must issue a termination notice and the Contractor must leave the Site by the
date stated in the termination notice and remove all plant, equipment and amenities it has
brought onto the Site for the construction of the Works.

After termination for the Principal’s convenience, the Principal must pay the Contractor:

o the value of all work carried out (as determined in clause 13) to the date the termination
notice takes effect, after taking into account previous payments and any deductions
under clause 13;
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e 2% of the difference between the Contract Sum, adjusted by any amounts agreed or
assessed under clause 9.2 or finally determined under clause 16, and the total of all
amounts paid and payable to the Contractor for payment claims.

The payments to the Contractor are full compensation for termination, and the Contractor has
no claim for damages or other entitlement, whether under the Contract or otherwise.
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Preliminaries

Administration and contracting

Proprietary items

The Contractor may provide alternatives to any proprietary items detailed in the Contract.
However, to obtain approval the Contractor must seek to have a variation directed for the
Contractor's convenience and the onus is on the Contractor to fully describe how the
alternative item matches the proprietary item specified. If the Principal’s Representative
approves a variation to provide an alternative item, the approval is deemed to be conditional
on the substitution not resulting in any loss of time or additional costs to the Principal.

Guarantees

The Contractor is required to ensure that all warranties or guarantees required by the
Contract, or offered by suppliers, are valid for use by the agency that will occupy and use the
Works.

Passing of property and risk

This clause is only required for Supply Only contracts where it is not necessary to have the
Contractor take out insurance for the Works. The clause establishes when ownership passes
to the Principal. It is important that the Principal provides insurance cover for the items
supplied when property passes to the Principal, i.e. on delivery.

Collusive arrangements

The NSW Government Code of Practice for Procurement requires that tenderers not
participate in collusive tendering, which might involve one or more of the following:

e agreement between tenderers as to who should be the successful tenderer

e any meetings of tenderers to discuss tenders prior to the submission of their tenders if
the client is not present

e exchange of information between tenderers about their tenders

e agreement between tenderers for the payment of money or the securing of reward or
benefit for unsuccessful tenderers by the successful tenderer.

e agreements between tenderers to fix prices or conditions of contract. This means any
collaboration between tenderers on prices or conditions to be included in contracts or
commissions without the consent of the client.

e any assistance to any tenderer to submit a cover tender (that is, a tender submitted as
genuine but which has been deliberately priced in order not to win the contract or
commission).

e any agreement between tenderers prior to submission of tenders to fix the rate of
payment of industry association fees where the payment of such fees is conditional upon
the tenderer being awarded the contract or commission.

This provision manages the issue of Unsuccessful Tenderers Fees and Secret Industry
Association Fees which may arise after contract award and:

e  prohibits payment of any fees not declared during the tender period and approved by the
Principal;

o allows the recovery of such fees from Contractors if they are discovered.

Australian and New Zealand goods

To implement NSW Government Purchasing Policy in respect of imported goods, the
Contractor is obliged to use Australian and New Zealand goods, subject to stated exceptions.
Conditions of Tendering clause - Government Purchasing Policy, Imported Goods
provides that if the Contractor does not comply with this provision, the Contractor will not be
paid for the imported item, or may be paid a reduced amount only at the discretion of the
Principal.

Inspection and Test Plans
Contracts valued at more than $50,000 require formal quality management procedures.
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Inspection and Test Plans meeting the requirements of the Contract, including relevant
standards and NSW Government Guidelines, must be prepared and utilised by Contractors
for trades or activities nominated by the Principal. The Contractor is responsible for ensuring
that all required Inspection and Test Plans are prepared, including those covering work or
processes to be carried out by subcontractors.

This clause details the activities for which the Inspection and Test Plans are required and the
contractual requirements for preparation and use of the Plans.

Security of payment

This clause seeks to reduce the risks associated with subcontractors failing to pay their sub-
subcontractors and suppliers. The Contractor is required to ensure that payment provisions
included in subcontracts down the subcontract chain are compatible with those in the Head
Contract.

Key aspects of the clause are:

e subcontract is defined to include a supply and professional service agreement valued at
$25,000 or greater;

e subcontracts to allow subcontractors lower in the chain to provide unconditional
undertakings in lieu of cash security retentions;

e  parties who receive cash security/retention, or who convert unconditional undertakings
into cash must place such moneys into a trust account until they have a right to such
moneys (except for when the party holding security has a policy of insurance protecting
subcontract payments due to the other party which is equivalent to the HIA Security of
Payment Bond);

e cach subcontract is to have payment provisions which requires the subcontractor’s
principal to pay the subcontractor regular progress payments less any retention moneys
paid into the trust account;

e entitlements to progress payments not exceeding 35 days for the Contractor’s
subcontractor and 42 days for all other subcontracts;

e all subcontracts to have ADR provisions which are equivalent to those in the head
contract;

o all parties must provide to their subcontractors a copy of the payment terms between
themselves and the party next up in the contract chain.

An acceptable process for setting up and maintaining a trust account for cash
security/retention moneys would require the party holding such moneys to place all moneys
received from different providers (and on different contracts and/or projects) into a single and
separate bank account, identified as a trust account. The source of the moneys held in that
account must be clearly identified by some means so that an audit trail is in place. The
account holder would be the trustee for all moneys in the trust account except for the interest
earned on the account. Any interest earned by the account would be owned by the account
holder.

Note that specific contractual provisions are required in subcontracts down the chain to give
it proper effect. Inspection of subcontract documentation may be required to confirm
compliance.

Long Service Levy

The Long Service Payment Levy applies to all construction contracts valued at $25,000 or
more. The levy is set at a rate of 0.35% of the contract value and is payable by the Contractor
to the building and construction industry Long Service Payments Corporation (LSPC), for
work performed for Crown bodies or statutory bodies representing the Crown.

The levy applies to all contracts where the Contractor is required to carry out construction
work or building work on a site irrespective of whether the Contract includes the supply of
specialist equipment or demolition, and to all supply or supply and install contracts where the
Contractor is to provide materials or equipment which are intrinsic (related) to the general
functionality of the structure or building, such as escalators, floor coverings, lifts, air-
conditioning, equipment for treating water or sewerage, ready mixed concrete, and the like.

The levy does not apply to supply or supply and install contracts where the Contractor is to
provide materials and equipment which are not intrinsic (related) to the general functionality
of the structure or building, but are necessary for its specific functionality, such as X-Ray
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equipment, operating tables, room furniture, work-stations and dynamometers. The levy
does not apply to demolition contracts which include no construction or building work, or
contracts for maintenance or repair.

and Works

Existing services

The onus is on the Contractor not to damage any services, whether or not they are identified
in the Contract. If a service is damaged, it must be repaired at the Contractor’s cost.

If the Contractor identifies undamaged services which were not shown in the Contract
Documents, and they obstruct the Works, and they can be defined as different Site Conditions
under clause 7, then the Principal is to pay the costs of their relocation as a Variation under
clause 9. For the Contractor to be entitled to payment, the obstruction must be to the Works.
The cost is not claimable if the Works can be constructed as shown in the Contract
Documents but, for example, the Contractor's method of work is obstructed.

Safety Management

Under the terms of the Contract, contractors commit themselves to fulfilling their legal
obligations including their responsibilities under the Occupational Health and Safety Act,
2000 (NSW), the Occupational Health and Safety Regulation 2001 (NSW) and associated
legislation and regulations. Contractors cannot “contract out” of their responsibilities under
these Acts (i.e. pass these obligations to others).

Notwithstanding the Contractor’s responsibilities, the Principal and the Principal’s
Representative and the client agency have occupational health and safety responsibilities,
including a statutory duty to ensure that any site over which they have control is safe and
without risk to the health of the employees, subcontractors or the general public.

It is recognised that the Principal does not have direct control over the workforce or
construction equipment on the Site. However, to ensure that the responsibilities are met, an
active approach is taken by requiring Contractors to demonstrate their capacity to plan for
and manage their occupational health, safety and rehabilitation issues and responsibilities.

The underlying basis of effective occupational health and safety management is that all
occupational health and safety issues must be identified, assessed and managed during all
phases of project delivery, from concept development to completion.

Safety Management Plan

The Contractor is required to prepare and submit a Safety Management Plan for the work
under the Contract. The Plan must include:

e Part A - Statement of Responsibilities
e Part B - Site Safety Rules

e  Part C - Safe Work Method Statements
Reporting

The Contractor is required to:

e advise the Principal’s Representative of any “Prohibition and Improvement Notices”
(PINs) or “On the Spot” fines issued by WorkCover;

e advise WorkCover and the Principal’s Representative of any serious accident or
dangerous occurrence;

e supply to the Principal’s Representative at each regular site meeting a Construction
Work Site Checklist.

Failure to comply

If the Contractor fails to comply with the requirements of the Contract, the Principal may

hold payment until 7 days after the required action has been carried out.

Hazardous substances

If a hazardous substance not shown in the Contract Documents is found on the Site, the
Contractor must suspend work that may result in exposure to the substance and notify the
Principal’s Representative. The Principal is responsible for control and decontamination of
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such substances. In this situation, the Principal’s Representative may suspend all or part of
the work, with the Contractor having no entitlement to delay costs for the first 28 days of
such a suspension.

If the hazardous substances are identified in the Contract Documents, the Contractor is
responsible for the control and decontamination of such identified substances.

Asbestos decontamination

Asbestos decontamination requirements and work methods are in addition to any other
occupational health and safety provisions in the Contract.

Pest control

In the interests of protecting human health and the natural environment, preventative
chemical barriers and treatments for pest control which use highly toxic and hazardous
substances are not appropriate for use on any Government asset, including building and
maintenance projects.

For new buildings, no chemical pesticides and termiticides are to be used. Preventative
treatment is to be by physical means and by careful design to minimise the risk of pest
infestations.

For existing buildings, chemical treatments are only to be used as a last resort to eradicate
pest and termite infestations. In these cases, only chemical pesticides registered by the
National Registration Authority and applied by a Pest Control Operator licensed by
WorkCover, are to be used.

Any pest control service or product must comply with occupational health and safety,
environmental protection and other legal requirements and codes of practice applying in
NSW.

Work method

Unless the Contract requires, or the Principal directs a particular work method, the method
used by the Contractor is not part of the Contract. Acceptance of a tender based on a
particular work method does not mean the Principal approves the proposed method. If the
proposed work method proves impractical or impossible, or the Contractor changes the work
method, the Contractor is not entitled to claim costs or an extension of time.

Ecologically Sustainable Development

Use of timber from Australian high conservation forests or rainforest timbers, unless they are
certified as plantation grown, is not permitted in the Works or any temporary works.

Waste management

The NSW Government has endorsed the need to promote Ecologically Sustainable
Development (ESD) and to lift environmental performance in public sector programs. The
Government is also committed to the parallel development of recycling processes and viable
products that will give rise to market-based demand for re-useable waste materials.

In NSW, around 20-25% of total landfill waste is from the building and construction
industry.

It is desirable not to produce waste in the first place. However full waste elimination is
unrealistic and the next best approach is to reduce, recycle or re-use unwanted materials and
products and only then accept that disposal is required.

Contractors are required to assist with reducing waste on sites by preparing and
implementing Waste Management plans. These plans are to indicate the actions that the
Contractor will take to reduce waste and recycle/re-use viable waste materials that result
from the construction process. Where applicable, the plans should indicate what
arrangements, including salvage, re-use and recycling, will apply for demolition components.
The Contractor is also to manage waste collection, monitor material volumes and record the
methods of disposal.

The Waste Management Plan must provide for the recycling and diversion from landfill of
surplus soil, excavated rock and demolition materials, where this is practical. Provision must
also be made, where practical, to separately collect and stream quantities of waste concrete,
bricks, blocks, timber, metals, plasterboard, paper and packaging, glass and plastics and offer
them for recycling or re-use.
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Where demolition is involved, contractors are to satisfy specification and works packaging
requirements for the salvage of sound materials or components for re-application or
recycling. Contractors’ programs must contain adequate time for salvage and recycling
operations.

Contractors are required to prepare and submit to the Principal’s Representative every two
months a progress report on waste management measures and a summary report at
Completion. The report is to be in the form of a standard Waste Recycling and Purchasing
Report which is available on the Internet at:

http://www.nswprocurement.com.au/psc/contract_management/cm_sf waste_recycling_an
d_purchasing_report-(1).aspx
Copies of dockets evidencing the lawful disposal of the waste are to be attached to the report.

Standards

The Contractor is required to comply with relevant standards or codes that are current at the
date of closing of tenders, unless otherwise specified. The exception is the Building Code of
Australia (BCA). The Contractor must comply with the BCA current at the date of
Completion.

This clause is more specific than clause 8 of the General Conditions, which deals with
statutory requirements generally and when they are at variance with the provisions of the
Contract.

The Contractor’s obligation to comply with the standards and codes may result in an
entitlement to extra costs, if changes are required to the specified Works as a result of
changes to the codes. The Principal’s Representative may have to direct necessary variations
or include in valuations the cost of changes due to such compliance. However, the
Contractor is not entitled to extra costs or time if the BCA changes during the life of the
Contract.
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