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1 Introduction

1.1| Context, purpose and scopg

1.2 Principles

1.3 | Significant issues

1.1 Context, purpose and scope of Guidelines

The NSW Government Procurement Policy Framewordilavie on the

NSW Government procurement website
http://www.nswprocurement.com.atvas a fundamental objective to ensure
that NSW Government procurement achieves valumtmey. Efficiency
and effectiveness, probity and equity, and effectiompetition are key
principles underpinning the Policy Framework.

The Policy Framework includes a sin@i&W Government Code of Practice
for Procurementto cover all Government procurement. These Tenderin
Guidelines (theGuidelineg build on the objectives, responsibilities, and
standards of behaviour in the Code and are a keponent of the Policy
Framework.

The Guidelinesare designed to provide agenomgh a structured approach
to planning and implementing tendering and assediptocesseg\gencies
may in addition require more detailed procedures dpecific agency
tendering activities.

The Guidelinesalso provide industry with an understanding ofgihecesses
undertaken by NSW Government agencies to ensureets and probity in
tendering.

The Guidelinesapply to procurement undertaken by all agencreduding
government departments, statutory authoritiestdraad other government
entities. State Owned Corporations under the ®ateed Corporations Act
are exempt although they are encouraged to usé&thidelines Internet
links throughout theGuidelinesprovide further explanation of the subject
matter.

The Guidelinesmay be revised periodically. The latest versiom ¢ee
accessed from the NSW Government procurement veebsit
http://www.nswprocurement.com.au/

1.2 Principles

Before an agency embarks on a tendering process thbkould be
consideration as to whether tendering is the mpptapriate procurement
method. For example, can the agency undertake tiv& w-house and
achieve value for money?
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As a general principle, public sector expertisesoueces, facilities and
products should be used in preference to procdrmg the private sector,
subject to value for money considerations. Theeerar tendering policies
or legal requirements preventing an agency direagproaching another
agency to undertake for it a work, service or poidielivery.

Prior to calling tenders the agency must haverntention, commitment and
authority to proceed, an approved and adequateebualgd arrangements in
place to manage all stages of the process androatco

The Guidelines encourage decision-making principles for tenderihgt
promote:

* planning to achieve best value for money. Tendeshguld not be
process driven but based on a strategy appropfiatehe specific
circumstances;

» process probity in all phases of the tendering ggsavith arrangements
that avoid conflict of interest and the perceptdmrorruption;

e appropriate tender documentation to produce the dgsome, without
limiting the flexibility of the agency to choosesaitable tenderer or
tenderers that offer attractive solutions;

« the optimal involvement of service providers in taadering process by
(where appropriate) a staged pre-qualification @sscto limit the field
of tenderers to a suitable short list and allowiftg innovative
alternative tenders;

» using the advantages of proven technologies sueleasonic tendering
(eTenderiny

1.3 Significant issues
1.3.1 Probity and corruption prevention
The application of probity principles, generallyguée that:

« all tenderers are treated fairly and equitably,ststent with the rules
of natural justice and procedural fairness;

* atransparent and appropriately planned and dodeahéender process
is established, including a robust evaluation madhmyy;

« all confidential information is protected;

» strategies are in place to maintain the integrify tlee tendering
process when in-house bids may be involved;

« potential and/or actual conflicts of interest atentified and dealt with.
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Agencies must ensure they have practices in platentitigate the risk of
corruption in their tendering and contracting ateg. Such practices would
include:

* having an approved scope of work before goingrndee

* having an approved budget and approved contrac¢ pstimate before
receipt of tenders;

* requiring a documented tender evaluation, recomatérd and
approval process;

* monitoring the delivery of contractual obligations;
* monitoring of payments against the approved budget;

* agovernance structure that establishes indepeagentval through the
procurement process. For example, the person ajpgrtve outcome of
the tender process should not be the same persorevdiuated tender
responses or was involved in conducting the a¢auraler process.

Reference publications on probity and corruptioavpntion are available
from the NSW Independent Commission Against Coroumpt(ICAC)
websitewww.icac.nsw.gov.au Some relevant publications are:

» Contracting for Services: The Probity Perspec{i@95).

« Managing conflicts of interest in the public sectorGuidelines

(2004)

« Managing conflicts of interest in the public sectofroolkit (2004)

* Probity and Probity Advising: Guidelines for mamamipublic sector
projects (2005)

+ Direct negotiations - quidelines for managing risks direct
negotiationg2006).

The use of probity auditors or advisors shouldHeeexception rather than
the rule. Refer toPremier's Memorandum M1998-1Pse of Probity
Auditors by Public Sector Agencies.

Agencies should be aware that collusive practied®den service providers
in the preparation and lodging of tenders are fmitdd and a breach of the
NSW Government Code of Practice for Procurement

The Code of Practice also prohibits the practicebidf shopping by any
party.

Service providers must be prepared to attest to pinebity, particularly on
issues concerning collusive tendering and bid simgpp
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If agencies find that such practices have occutiheg¢ should refer to the
NSW Government Code of Practice for Procurenfi@nappropriate action,
including the imposition of sanctions.

1.3.2 Some legal considerations

Agencies involved in tendering must be aware oirtlegal obligations. In
general:

« the issue of a Request for Tender (RFT) by theypaquesting tenders
iS N0 more than an ‘invitation to treat’, it is raot ‘offer’;

» the submission of a tender in response to the RFT tenderer amounts
to an ‘offer’ by that tenderer;

* no binding contract arises between the partied theiparty requesting
tenders accepts a tender.

However, in certain circumstances courts have be#ing to impose
binding legal relationships between the party retng tenders and a
tenderer during the pre-award period, including séhoinvolving an
Expression of Interest, where a process contracbeashown to exist. With
careful legal drafting the existence of a proces#tract can be minimised.
Agencies may need to seek legal advice on conditmitendering and
process contracts in special circumstances.

1.3.3 Maintenance of records

Comprehensive records of the tendering procesessential. These will
assist agencies in managing the tendering procasd, in disclosing
information associated with the process. This isisent with the
requirements of the State Records Act 1998.

The Guidelinesidentify the types of records to be maintained.
1.3.4 Local Jobs First Plan

The NSW Local Jobs First Plan was released asgpaite 2009-10 State
Budget (refer to Treasury Circular TC10-03 aneéniers Circular C2010-
09). It aims to enhance the opportunities for smal medium enterprises
(SME’s) in Australia and New Zealand to competewim government

contracts for the supply of goods and servicese Flan does not apply to
government construction contracts.

Local Jobs First requires agencies, and State Ov@wegdorations that are
directed to comply by their portfolio minister, wonsider and include
industry development criteria in their goods andvises tenders for
contracts over $700,000 in value.

Key tender elements include:

= 20 per cent preference discount applied to themicSME ANZ
content;
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= Up to five per cent additional discount to benedggional NSW
manufacturers;

= A six per cent minimum weighting for SME Particijgett Plans for
contracts of $4M and over.

Use should be made of thedustry Capability NetworKICN), formerly the
Industrial Supplies Office. ICN assists agencies imdustries in identifying
competitive local manufacturers and providers foodpcts and services
being sought.

Information on the Plan is available from the goweent procurement
websitehttp://www.nswprocurement.com.au/

1.3.5 Australia and New Zealand Government Procurem ent
Agreement

New South Wales is party to the Australia and NexalZnd Government
Procurement Agreement (ANZGPA). The overriding aifrthe ANZGPA
IS to promote opportunities for Australian and Ne&flealand service
providers to compete for government business onbtmes of value for
money in a single competitive market.

Under the Agreement, the Commonwealth, States,itdees and New

Zealand Governments have agreed to provide equakr@ment supply

opportunities and treatment to each other’s sesyipeducts and suppliers.
This is achieved by ensuring the absence of intgesand trans-Tasman
preference schemes and other forms of discriminatro Government

procurement, based on the place of origin of g@wdksservices.

Further information on the ANZGPA is ahttp://www.apcc.gov.au
Premier's Memorandum 98-Australia and New Zealand Government
Procurement Agreemeradvised agencies of the requirement for them to
implement the principles of the agreement in adicprement.

1.3.6 Free Trade Agreements

NSW Government is a participant in a number of Gowvent Procurement
Chapters of Free Trade Agreements. CurrentlyNB&/ Government is a
participant in the Government Procurement Chaptérshe Free Trade
Agreements between Australia and United StatesAarsdralia and Chile.
The Agreements are available fattp://www.dfat.gov.au/trade/ftas.html

The Agreements apply to nominated NSW agenciestarfocurements

above stated values for construction and for gaous services. Certain
goods and services are exempt (including health \matlare services,

education services and motor vehicles). For peoents covered under
the Agreements, participating governments must seppliers of the other
Party, and the goods and services of the othey,Rag same as domestic
suppliers and domestic goods and services.
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Compliance with the Local Jobs First Plan (see4).&nd with the
requirements of thes@uidelinesis consistent with obligations under the
Free Trade Agreements.

1.3.7 Electronic Tendering

Electronic tendering systems enable tenderersetw tender advertisements
and invitations, electronically obtain tender doemts and lodge tenders.
The NSW GovernmeneTenderingsystem, through the Tenders NSW
website athttps://tenders.nsw.gov.aug managed by the Department of
Services, Technology & Administration and is avaléato all agencies.

Under Premier's Memorandum M2006-NSW Procurement Reformaill
NSW Government agencies, other than State Ownego@arons, are to
make Requests for Tender documents available amdete able to be
lodged through the NSW Government eTendering sygmmtact email:
RFTenders@services.nsw.govfaufurther information).

1.3.8 Agency Accreditation Scheme for Construction

The NSW Government has established an accreditativeme that applies
to agencies undertaking building and constructioojegts valued at more
than $1M. Agencies not accredited are required talettake their

procurement with the assistance of an accredited@gor a private sector
expert pre-qualified for this purpose by the Depart of Finance and
Services. The private sector expert must use tigeljes, procedures and
lists of pre-qualified service providers in the govment's Procurement
System for Construction.

Details of the Agency Accreditation Scheme for Garion are available
at: http://www.nswprocurement.com.au/Government-Prooerm-
Frameworks/Files/Agency-accreditation-constructohrd.aspx

Details of the Procurement System for Constructame available at
http://www.nswprocurement.com.au/Government-Praoerd-
Frameworks/Construction/Framework.aspx

1.3.9 Agency Accreditation Scheme for Goods and
Services

All agencies have delegated authority from the eés@bntracts Control
Board (SCCB) to procure agency-specific goods amndices (not available
under State Contracts as per item 1.3.10 belowjedalip to $250,000. The
SCCB’s General Purchasing Delegation provides guiel@n the number of
quotes required up to $250,000.

Agencies accredited under the Agency Accreditaioheme for Goods and
Services Procurement have delegated authority thens8CCB to undertake
procurement activities for agency-specific goodd services valued above
the General Delegation of $250,000 and up to tbe#l of accreditation.

Agencies not accredited (and agencies needing dertake procurement
above their accreditation level) are required tdonsi details and
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specifications to the Department of Finance andviBes (NSW
Procurement) for the invitation of tenders.

Details of the Agency Accreditation Scheme for Goadd Services are
available athttp://www.nswprocurement.com.au/Government-
Procurement-Frameworks/Goods---Services/Framewspk.a

1.3.10 Purchase of Goods and Services from State
Contracts

Premier's Memorandum M2006-1NSW Procurement Refornrgroduced
the requirement that all agencies, other than Stamed Corporations,
must use State Contracts Control Board whole-okeguwent contracts
where they are available, when procuring goodssamdices. This applies
even if the agency is accredited.

Information on State Contracts is available at:
http://www.nswprocurement.com.au/state-contraghs.as

1.3.11 Consultant Engagements

For consultant engagements, the Board has grantegeanption which
allows heads of agencies to invite and accept terfde consultancy
services, subject to compliance with the delegatenmd requirements
specified in the Department of Premier and Cabs@tiidelines for the
Engagement and Use Gbnsultants.There is also a prequalification
schemePerformance and Management Servinemaged by the
Department of Finance and Services from which clbersts can be engaged
for a number of specialty services. Use of thepadification scheme is
voluntary and operates independent of the delegatiothin theGuidelines
for the Engagement and Use of Consultants
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2 Planning the Tendering
Process

2.1 Initial planning

2.2 | Tendering processes generallyf

2.3 | Tendering methods

2.4 | Request for Tender documentg

2.5 | Tender Evaluation Plan

2.1 Initial planning

Initial planning of a tendering process is essémtiaachieving the desired
outcome.

This planning should consider how fairness and ipyokill be ensured, and
whether a probity plan and/or probity auditor iseded. Circumstances
where a probity auditor may be warranted include:

* when there is likely to be detailed negotiationsMeen the agency and
tenderer/s;

» for high value complex projects (for example, a $&Nbrmation and
communications technology project);

* when private sector financing is involved.

When tenders from other agencies are anticipa¢del, to Treasury’s Policy
and Guideline Paper TPPO2Rolicy Statement on the Application of
Competitive Neutrality

Planning should specifically consider:

* how value for moneycan be obtained and demonstrated through the
tendering process. In most cases, value for morik\b& obtained by
seeking both price and non-priced information itelder. Non-priced
information will, for example, include the capatyiliof the tenderer to
complete the contract, or perhaps incorporate iation in the design.
Value for money considerations will also requirde-kycle cost
estimates for proper comparative analysis of offers
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« giving early noticeto stakeholders, including potential tenderers, of
planned procurement;

e the number of service providergquired to undertake the work or
services;

» the availability of service provideia the market with the special skills
sought;

« the availability of a listof suitable prequalified or preregistered service
providers, compiled by the agency or by other agsnc

» the duration of the tender peridd enable tenderers to properly price
and prepare tenders;

 how the _costof the process for tenderers and the agency can be
minimised;

» the capacity and capabilityf agency personnel or procurement agents
to respond to tender enquiries and to effectivebluate tenders.

Previous work experienaef service providers with the procuring entity, or
in NSW, or in Australia should not be an evaluatiequirement.

2.2 Tendering processes generally

A Request for Tender (RFT) is the usual documentagghanism used to
seek tenders from service providers. The RFT doatsrere issued as part
of the tendering process to inform potential teedenf the:

e purpose and nature of the proposed tender andaobinty processes;

* terms and conditions of the proposed tenderingga®and the resulting
contract/s;

» information required for evaluating a tender;

* process and criteria (and broad weightings if appate) to be used in
evaluating tenders.

This information must be provided regardless ofdize and complexity of
the procurement or the tendering process to be. usedives industry a
basis on which to decide if it wants to submit radtsr.

Selecting the most appropriate tender processnejoonsideration of the:

e advantages and disadvantages of the different texgdeptions;

« availability of pre-qualified or pre-registered tiemers;

» capabilities of the market;

» risks identified and their implications;
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» the approach adopted for managing risk and ensuwesj value for
money, process probity, fair dealing and effectiwenpetition.

2.3 Tendering methods

There are a number of tendering methods availableide in a tendering
process. These are described in a wide variety ayfswdepending on the
agency, procurement stream, or industry background.

The Guidelines identify three generic main categories, beilapen
tendering’, ‘multi-stage tendering’ and‘limited tendering’ . The stages in
these three categories are shown and described bekigure 1.
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Figure 1: Depiction of tendering categories
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Figure 2 below provides guidance on the minimum Inemof quotes or
tenders required.

Figure 2: Number of Quotes or Tenders Recommended

Value Construction Construction Related Other Goods and
Consultancy (where Pre- Consultancy Services (no
qualification Scheme exists) existing State
Contract)
Upto 1 1 1 1
$30,000
$30,000 - 3 1 K) 3
50,000
$50,000 - 3 3 kY 3
150,000
$150,000 - 3 3 Open Tender’ 3
250,000
Over Open 3 Open Tender" | Open Tender
$250,000 Tenders *

" Where a pre-qualification scheme is used, adopt the number specified by the scheme. If not
specified in the prequalification scheme, a minimum of 3 is recommended.

2.3.1 Open tendering

An open tendering process is an invitation to tetyepublic advertisement
with no restriction placed on who may submit a ssndrenderers must
however demonstrate in their tenders how theyfgahe evaluation criteria
and how they meet the specific RFT requirements.

Seeking open tenders is a sound way of gainingasse of best value for
money, particularly in the absence of accurate etapkice knowledge or
clear knowledge of available competent tendergrisickeases competition
and gives all potential tenderers the chance topetenfor Government
business.

Open tendering is generally used where there i®adbcompetitive market
and it is not efficient or cost effective to establ pre-qualified or pre-
registered tenderer lists.

2.3.2 Multi-stage tendering

Multi-stage tendering may be used to cull a largenber of respondents
and identify the best service providers in a matsupplier market. It
enables the number of final tenderers to be limitedthose that can
demonstrate the requisite capability to performdetract.

The first stagen multi-stage tendering is an Expression of lese(EOI) or
Request for Proposals. This invites interestediserproviders to register
their interest against the evaluation criteriahi@ RFT document. This is the
process that is followed for the creation of panelspre-qualification
schemes.

The Expression of Interest document must explaia thrther steps
proposed beyond the first stage of the tender gsoce
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The agency then short lists interested service ipeos based on their
demonstrated ability to undertake the particulartiaet or future work or
service. These pre-qualifieservice providers are invited to tender in the
second stagdor either a specific contract or for several caats in an
ongoing work program.

Multi-stage tendering can be used to (a) estabd#isipanel of service
providers for several contracts in an ongoing wprégram; (b) establish
potential service providers for a single contract{c) identify respondents
with the best proposals, usually for more complexrwsual procurements.
These are discussed below.

a) Panel of service providers

The panel of service providers may be establistwedsélective or pre-
registered tendering.

Selective tendering

The first stage of selective tendering is to esaba list of pre-qualified
service providers capable of undertaking contrémts particular program
or category of works, products or services. Thet ofsestablishing and
maintaining the list must be justified by the extehthe work program.

In the second stage, tenders are sought for acplanrti contract from a
limited number of those pre-qualified. As far asqgpical, and except for
very small contracts or in special cases, at lgaste tenderers from the
relevant pre-qualified list should be invited irder to provide reasonable
competition. Tenderer panels should be sized apiatety for the potential

number of tendering opportunities.

Pre-qualified tenderers should be advised thatetémgl opportunities are
not guaranteed. Distribution of opportunities toder should take account
of factors such as:

* relative past performance as a service provideeusighilar contracts;

* previous tendering opportunities;

« special requirements of the work, product or sexvic

e relative capacity, ability and skill of the servipeovider to deliver the
work, product or service;

e current contract commitments of the service pravide

* results in a system for service provider perforneameasurement and
reporting;

* location of the work or service relative to servim®viders’ preferred
areas of operation.
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Pre-registered tendering

Pre-registered tendering is similar to selectivedézing except that all
qualified service providers are invited to tender.

In establishing the pre-registered short list, @gnshould ensure that the
number of tenderers is not excessive and each hessanable opportunity
for success.

(b) Service provider for a single contract

In this scenario, tenders are called for a specdittract in a second stage
from short listed service providers identified e tExpressions of Interest
stage.

Service providers in this case are required to sutemders to suit
evaluation criteria identified for the contract Buas price, capacity,
expertise and experience.

(c) Request for proposals

This method is similar to (b) above except that @endetailed response
such as a preliminary proposal or ideas for a lassirsolution is sought in
the first stage. Evaluation criteria relating &rsce provider's capacity,
expertise and experience to deliver the servicedymt or works are also
included.

The second stage involves short listed tenderargybevited to tender for
the contract or, where a best solution is sougkfgotiation with the
preferred service provider on the final requirersead price. Such final
negotiations should never be precluded and candre g§ any tender
process.

The second stage or any additional stage may iechndinvitation for Best
and Final Offers.

Best and Final Offers

The Best and Final Offer (BAFO) is essentially agstin the procurement
process that allows tenderers to further devel@ir throposals based on
amended requirements from the agency.

The agency amends its requirements following reviefvthe initial
proposals from the tenderers. Short listed tendeasr asked to revise their
proposals in specific areas, which then become besit and final offer.

A BAFO may be sought if this process is foreshadbvie the RFT

documents and the Tender Evaluation Plan as aorophd the evaluator/s
determine that additional information is necessaryorder to make a
decision on proceeding to award a contract. In ititerest of avoiding

unnecessary costs only those tenderers having entply successful
tender should be given the opportunity to submithend final offers.

Tenderers may elect not to submit a BAFO and indstesve their tender
stand.
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Reverse Auctions

The use of reverse auctions is to be restricteédeigprocurement of products
or commodities with little or no value-added ongeg component.

Suitable products for reverse auctions have tHeviahg characteristics:

» very strict and unambiguous specifications thauembiomogeneity;

e acompetitive market;

e primary selection criteria is price;

* no or limited impact from whole-of-life costs orrderation;

* no services or added benefits specified in theireoquent, for example,
there must be no labour hire component such asgaireenent for
installation services.

Guidance on the use of reverse auctions is providdteNSW Government

Procurement Guidelines, Reverse Auctiahs
http://www.nswprocurement.com.au/PDF/Policy/Reve&kgetions.aspx

2.3.3 Limited Tendering
Limited tendering includes invited tendering ancedi negotiation.
Invited tendering

Invited tendering is used: (i) in emergency sitoasi, (i) for specialist
work, (iii) in special circumstances where only area limited number of
service providers are known to be able to carrytloeitwork, or (iv) for low
value, low risk, off-the-shelf procurement.

RFT documents are issued to the known availableicgerproviders
assessed as the most capable of delivering the, voodkluct or service
required.

This may include those on pre-qualified tenderstsliincluding lists of
other agencies, and service providers contracted standing offer basis
such as in State Contracts maintained by the NSMé Stontracts Control
Board.

Invited tendering includes

Quotations

A request for written or oral (confirmed in writingith a purchase order)
quotations is made to a number of potential serproeiders selected from
the market, based on basic RFT documents or otifermation. This
approach is normally used for “off the shelf” tydew value, low-risk
procurements and used with simple contract formsrders such as a
purchase order.
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Single invited tender
Only one service provider is requested to tender.
Single invited tenders usually apply to low vallosy risk procurement.

Single invited tenders may also be justified whepmrevious open RFT has
resulted in:

e no tender being submitted,;

* no tender submitted that conformed to the essemglirements in the
RFT documents;

* no tenderer satisfying the conditions for partitipa and where the
agency does not wish to modify these essentialinegents.

A single invited tender may be appropriate whenrtdggiirement can only
be fulfilled by a particular service provider and reasonable alternative or
substitute works, product or services exist. Fameple:

» the requirement is for a work of art;

e patents, copyrights, or other exclusive rightspaprietary information
that are to be protected;

* an absence of competition for demonstrable techreeaons;

» for additional deliveries of products or servicgstbe original supplier
or authorised representative that are either dsagement parts, minor
extensions, or continuing services for existing ipouent, minor
software upgrades, services, or installations, wl@Eechange of service
provider would deliver products or services that dot meet
interchangeability or interoperability;

« when an agency procures work, products or servieghput making
any commitment for future supply, as a prototypeended for limited
trial or as a development for research, experimstigly, or original
development;

* in emergencies brought about by events not forelsgdime agency;

» for purchases made under exceptional conditiondh sag unusual
disposals, unsolicited innovative proposals, ouitigtion, bankruptcy,
or receivership sales.

Where available, a relevant pre-qualification bststanding offer contract
should be used to select a tenderer for a singleethtendering process.

Agencies need to establish appropriate monetarigslifor single invited
tenders, subject to:

= The value under which consultants can be asked $omgle invited
tender is set out iDepartment of Premier and Cabinet Circular
C2004-17 Guidelines for the Engagement and Use of Consudtant
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= All public sector agencies, other than State Ow@erporations,
must use State Contracts Control Board whole-okgawent
contracts (State Contracts), where they are avajlathen procuring
goods and services. (refer Premier's MemorandumQ@20LNSW
Procurement Reforms

= For goods and services not available under an S&@&® Contract,
the SCCB has issued delegations for Public Se@n/i& agencies
for approaching the market. Information on the Gahurchasing
Delegation; Printing Delegation; and Disposals Daten are
available atttp://www.nswprocurement.com.au/Government-
Procurement-Frameworks/Goods---Services/Delegatisps
Certain agencies have additional delegations uhege5CCB'’s
Agency Accreditation for Goods and Services.

Direct negotiation

Special circumstances may warrant entering intectlinegotiations with a
single selected service provider, without any pgompetitive tendering
process. Such an approach requires high-level asétion and should only
be used in clear and unambiguous circumstancesnti@ate such direct
negotiation will result in the best value for moramytcome for Government.

Generally, direct negotiations without precedingmpetitive tendering
should be avoided, as there are very few circunastarnn which this
approach will achieve the best value for money.re@i negotiations can
raise perceptions of improper behaviour, can appeavoid scrutiny, and
can be seen as involving preferential treatment famduritism. Refer to
ICAC’s Direct negotiations - guidelines for managing risks direct

negotiationg2006)for further information.

Any unsolicited proposals should be referred toDimector General of the
Department of Premier and Cabinet in the firstanse. The Director
General will liaise with relevant agencies on thestbmanner for dealing
with the proposal.

Detailed written records of negotiations must béenta@ned.

2.4 Request for Tender documents

Documenting the agency’s requirements fully ancartyein the RFT is
essential to ensure the tendering process achawkesgemonstrates the best
results.

Errors or uncertainties in RFT documents can misteaderers and cause
problems in evaluation. Once a contract is awartiegbe errors and
uncertainties may result in contractor claims, tiodwlays, disputes and
incorrect work, products or services being provided

The quality of RFT documents can be improved by:
e use of plain and direct language;

 use and definition of common terms, symbols, abbtens and
acronyms;

» use of a logical document structure.
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» use of standard form contracts provided by govemime.g. those
provided by the Department of Finance and Services.

2.4.1 Components

RFT documents typically include the following dis components,
usually based on agency standard form components:

» conditions of tendering

» tender form and/orpricing schedule(s)giving the basis for the tender
price or prices/rates (specific to the RFT but gsoommon form
components);

* respondable schedules of informationto be completed by the
tenderers (lodged both with the tender and posieignusing specific
and common form components;

» standard or general conditions of contract, possibly including a
proposedieed of agreemen(i.e. common to all such contracts);

* special conditions of contract,specific to the proposed contract but
using common form components;

» technical specificationdescribing the products, property, or other assets
required, and/or the nature of the works or sesvite be undertaken
(specific to the contract, but using components room to similar
contracts);

e drawings or otherspecial documentsr samples- where applicable.

When preparing RFT documents agencies must enlseyeiriclude a clear

and unambiguous description of the proposed prooeimé process,

including the:

e proposed contract conditions, as described above;

* works, assets and services to be delivered thrthebontract;

* information to be lodged in the tender;

» tendering process, including the basis for evahggtenders;

» decisions that will flow from the tendering process

* a requirement for full compliance with tt¢SW Government Code of
Practice for Procuremerduring the tendering process.

2.4.2 Conditions of tendering details

The RFT documents should, in describing the tepdecess requirements
in the conditions of tendering:

* nominate a person and their contact details whbdel with enquiries
from tenderers and provide any additional inforimatiequired,;
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explain where, when and how tenders must be lodfpedexample by
physical delivery, facsimile or electronic tenderimnd the use of ‘two-
envelope’ arrangements separating price and nae-pnformation,

phased lodgement, or other special requirements);

indicate any supporting information required froemderers, and how
and when it must be submitted;

state the evaluation criteria, and in most casedtbad weightings, on
which the assessment of the tenders will be based,;

allow, where applicable, for further information be requested after
close of tenders (normally only sought from tendera contention) to
assist the evaluation process (such as evidenleeates, accreditation
status, information for the financial assessmenteoflerers and their
legal entity) and how and when such informationuéthdve submitted;

indicate what information will be made public dgiand after the
tendering process and that information on servioeiger performance
may be exchanged between agencies and others;

draw attention to any special conditions or oblmz under the
proposed contract which may depart from the agenogimal practice;

where appropriate, encourage tenderers to offernative tenders, and
also clearly state the basis upon which they arbetsubmitted and
considered;

include mandatory tender process requirements wigre they are
essential for the evaluation of the tenders (thedsmuld be kept to a
minimum as non-compliance will lead to disqualifioa of the tender);

if the nature of the procurement is such that & Bed Final Offer could
be sought, the agency must indicate in the RFT ithedn, at its sole
discretion, request short-listed tenderers to stibniest and final offer
at any time during the evaluation process.

RFT documents should not preclude negotiations wugtiderers. These
negotiations may be for the purpose of clarifyingr@derer’s offer, or in the
case of negotiations with a preferred tenderer, b@ayor the purpose of
improving affordability or value for money for Gavenent.

2.4.3 Specification

Technical or other specialist product specificationthe RFT documents
can be of three main types:

functional specifications set the proposed function to bélled by the
product or other deliverables required (for examgleovision of a
sewage treatment works that treats the specifipdtjnor service to be
provided (for example, the provision of event mamagnt services or
the design of a product for a specified function);

performancespecifications set the performance standards tméteby
the product or other deliverable, for example theability of a patient
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monitoring system, the strength and durability eficrete to be supplied
or service quality or other performance attributes;

» detailed specifications define the product’'s detailed techin and
physical characteristics, including physical dimens, detail design
such as reinforcement details, plant power inpdt@utput, controls and
instruments, materials to be used, and the like.

The use of functional and performance specificatisimould be considered,
rather than specifying design or descriptive charastics.

The technical or specialist product or service gpation should:
» state the requirement clearly, concisely, logicalyd unambiguously;

e contain enough information for tenderers to demdeand cost their
tender proposals;

« permit the offered procurement solutions to be waald against defined
technical criteria by examination, trial, test,dmcumentation.

Technical specifications should not preclude thep#adn of relevant

international standards, where such standards exidtare suitable. An
exception to this requirement is where the usenoingernational standard
would not meet the agency’s procurement programirespents or would

impose greater burdens on the user of the produsgroice than the use of
the relevant national standard.

An agency must not use technical specifications tequire or refer to a
particular trade name, patent, copyright, propretalesign, origin,
producer, or supplier, unless there is no otheficsemt way of describing
the procurement requirements and provided that svosdch as “or
equivalent” qualifying the item are included in tRET documentation.

2.4.4 Other matters during documentation
Industry forums or briefings

There may be circumstances where it is advantageaetease information
about the forthcoming tender opportunity prior toe tissue of RFT
documents, even at a very early stage in the phgnni

Care should be taken to ensure that this informatianot prejudicial to the
forthcoming RFT, and cannot be mistaken by theipubt the actual RFT.
Such information may be issued directly to indugirganisations or their
representatives, or advertised in a printed putidineor as a notice on the
tenders NSW websitéttps://tenders.nsw.gov.au/lt must be made clear
when such information is released that it is netR#T, and that tenders are
not being sought at that stage.
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External involvement

Expert advisors are commonly engaged by agencid®lip prepare RFT
documents. Engaging expert advisors would genenadlige it necessary to
preclude them from subsequent related tenderinthisf will be the case,
they should be informed of this risk prior to theirgagement.

Pre-tender estimate
Before inviting tenders, agencies must prepareedgder estimate to:

e ensure the estimated cost (or income) is compatilile the agency
budget and available funding;

* use in the assessment of value for money.

The pre-tender estimate must be based on the pmdpa®ntract
requirements, expert advice (where needed) andidsyation of current
market conditions.

For high risk construction projects or other comstion projects greater
than $10M in value, a pre-tender estimate reparttifie first on-site or
material supply contract must be forwarded to tlgenay's Treasury
Analyst prior to inviting tenders. Refer to the dotent Treasury

Appraisal/Monitoring of Major Projectat:

http://www.nswprocurement.com.au/Government-Prateirs-
Frameworks/Construction/Framework.aspx

Similarly for ICT projects, a pre-tender estimagpart must be forwarded
to the agency’s Treasury Analyst for high risk patg and others over $5M
in value. Refer to Treasury Policy and Guidelinap& TPP06-10

Information and Communications Technology (ICT) i@dplnvestment

Process

Electronic tendering

The NSWElectronic Transactions Act 20Qfrovides for tendering without
hard copy documents, using electronic means.

The Government has established eéfenderingsystem that is available
throughhttps://tenders.nsw.gov.aand allows agencies to:

* publish notices of a proposed RFT;

* notify registered providers and service providergeach relevant RFT
initiated;

* advise of industry briefings;
» advertise RFT and invite tenders;
* issue RFT documents with a payment gateway whetleakee

* issue addenda and tender period changes.
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It also provides mechanisms for the receipt of ¢éesdn electronic form,

closing tenders, receiving late tenders, openirgtémders, the removal of
tenders, publishing a listing of tenderers, andliphing contract award

information.

Under Premier's Memorandum M2006-NSW Procurement Reformall
NSW Government agencies, other than State OwneghoCations, are
required to make Requests for Tender documentatianiable and tenders
able to be lodged through the NSW Government eTarnglesystem
http://tenders.nsw.gov.au

2.5 Tender Evaluation Plan

Tender evaluation should be managed using projeanagement
techniques, which include developing and implenmgntan appropriate
plan.

A Tender Evaluation Plan (TEP) sets out how theluaien is to be
conducted. Ideally, the plan should be preparedrbdhe issue of the RFT
documents. Failing that, it must be completed leefenders are opened. It
describes the specific evaluation criteria to bedusnd provides for probity,
fairness and how value for money of the tenderéer®ivill be assessed. It
should be appropriate for the procurement, tendenmethod, process
complexity and value of the proposed contract.

The TEP should align the evaluation criteria désatiin the conditions of
tendering with the information sought from tendsyemnd explain how each
criterion will be assessed. It must be explicitwhshat will be done, how it
will be done, when it will be done, and who is r@sgible for doing it.

A TEP may not be required for services or worksowhare very low in
value and risk.

The TEP may cover the following management andiieahelements —
Management elements:

e purpose and objectives of the procurement;

e evaluation and approval processes and respongilit

* management, organisation and resource requirerfagritse evaluation;

« confidentiality and probity management arrangemerits the
evaluation;

» risks - how and when they will be identified andhttolled and how this
will be integrated in the evaluation process;

» schedule of tasks, target completion dates and folehe evaluation;
* audit and review arrangements for the evaluatiocgss;

» identification of tenderers out of contention ahd means for promptly
informing those tenderers
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Technical elements:

* information sources that will assist in the evahmacriteria;

« weighting of evaluation criteria for price and nprnee components;
* ascoring and ranking system;

* a method for assessing the costs of departuresgaaldications, and
any sensitivity analysis requirements;

« arrangements for checking tenderers’ credentialseferees;

e arrangements for presentations and meetings witketers;

methods for assessing best value for money usaglibve.
The TEP may also:
* note record keeping procedures and responsibjlities

» describe the conduct required by the evaluatioomteancluding
provisions for dealing with any conflict of intetesr confidentiality
ISsues;

* note security procedures, including document hagdktorage and long
term management;

» detail the reports that the evaluation team mustenta reviewing and
approving authorities;

* be co-ordinated with or include any probity plan;

e indicate when and how the Treasury reporting remo@nts prior to
award of contract (post-tender review report) Wil met for high risk
construction projects and other construction ptsjedth a value equal
to or greater than $50M (s@eaeasury Appraisal/Monitoring of Major
Projects at http://www.nswprocurement.com.au/Government-
Procurement-Frameworks/Construction/Framework.aspX threshold
of $10M applies for ICT projects. (Refer to TregsWPolicy and
Guideline Paper TPPO06-10Information and Communications
Technology (ICT) Capital Investment Progess

« make provision for a Tender Evaluation Gateway Be\if required by
the agency. Refer to the gateway review detailsthen procurement
websitehttp://www.nswprocurement.com.au/

When developing a TEP, agencies should be awatteedfolicy Statement
on the Application of Competitive Neutraliffreasury Paper TPP02-1
refers). Consideration should be given to the wsiolm of a member of
another agency in the tender evaluation processhvamein-house bid is
anticipated or received.
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3. Tendering Process

3.1| Request for Tenders

3.2 | Tender period

3.3 | Enquiries and meetings

3.4 Amendments to RFT document

3.5 | Submission, receipt, and opening of tender

[72)

3.1 Request for Tenders
Prior to issue

Before the RFT documents are issued, approvals beustbtained for the
documents, a current and up to date pre-tendenastiand to commence
the tender process.

An updated pre-tender estimate must be prepared where is a long

duration from the preparation of the last pre-terestimate. Changes in a
pre-tender estimate could arise due to late chamgescope, greater
definition of content requirements, and changenanket rates.

Approval to issue the RFT documents must only lvergiwhen there is a
firm commitment, intention and capacity to proce€Htis approval should
include confirmation of the availability of the fd® necessary for any
contract and other activity that may arise fromtdralering process.

In the case of the first on-site or material supgyntract of a construction
project valued over $10m, a pre-tender estimatertepust be provided to
Treasury prior to tender invitation. Where the tmeder project estimate
exceeds the estimates previously provided to Trgashe agency must
provide the sources of, and reasons for the vanati

For ICT projects, a similar report must be forwarde Treasury for projects
over $5M in value.

Advertisements or invitations

Premier's Memorandum 2011-MSW Government Tenders advertised on
https://tenders.nsw.gov.au ordtates that, from 11 October 2011, the NSW
Government will cease press advertising of goveninbenders, including
composite, display and lineage advertisements. dweréise tenders on
https://tenders.nsw.gov.aagencies use the NSW eTendering solution
managed by the Department of Finance and Services.
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Advertisements or invitations for open RFT's musvegall qualified
tenderers an equal opportunity to respond.

Premier's Memorandum M2007Hublic Disclosure of Information arising
from NSW Government Tenders and Contrestates that all open tenders,
EOI's or other such public calls which may resulta contract with the
private sector must be posted on the government siteeb
https://tenders.nsw.gov.awperated by the Department of Finance and
Services, in addition to any other location agemci®ose to use.

Premier's Memorandum M2006-NSW Procurement Reforprequires all
NSW Government agencies, other than State Owneplo€aiions, to make
Requests for Tender documents available and teral#es to be lodged
through the Government eTendering system (httped&rs.nsw.gov.au).
All subsequent addenda issued are to be publigh¢dei same manner as
the original RFT. All suppliers that have downloddecopy of the original
RFT must be notified of the addenda.

Advertisements or invitations must include a bdebcription of the scope
and requirements for the tender.

Reference should be made to:

e any mandatory requirements of the tendering proeggsmeetings or
site visits;

* when tenders close;

*« where, when and how RFT documents can be obtamddetails of the
contact person;

» details of how, where and when tenders may be bdga. lodgement
in a physical tender box, by facsimile machine fmouagh electronic
tendering);

» the price of purchasing the RFT documents, whengicgble, and
payment details;

« disclosure of any agency in-house tenderers inyited

* any specific resources required to prepare andelaalgender (e.qg.
software);

e prominent notification to comply with thBESW Government Code of
Practice for Procurement

If projects are funded, or partly funded, by thar@eonwealth, the funding
agreement may require the application of Kteional Code of Practice for
the Construction Industry and the Australian Goveemt’'s Implementation
Guidelines for the CodeThe Implementation Guidelines contain the
thresholds above which the Code and Guidelinesyapghere applicable,
the following must be included in tender advertisais: “The National
Code of Practice for the Construction Industry atiet Australian
Government Implementation Guidelines for the NatloGode of Practice
for the Construction Industry August 2009, applyis project.”

Tendering Guidelines 29 Version 3.1



Other considerations

The RFT documents and their distribution, and othgyporting material,
must be controlled. A record of who has collectdel Rlocuments must be
kept at a single location so that addenda and atbéfications can be
issued to all prospective tenderers.

Agencies are encouraged to advertise advance naftitteeir procurement
plans as early as possible in each financial year.

3.2 Tender period

To ensure effective competition, agencies mustwaldo sufficient tender
period between the date the RFT documents arenfieste available to all
tenderers and the closing date of the tenders.

This period must be sufficient for tenderers toaobtRFT documents,
acquaint themselves and any potential service g@eosi with the

requirements, make any site visits, view sampled, undertake any other
activities necessary to allow a tender to be pegband lodged. The period
should allow for any likely lost time arising froqublic holidays and

seasonal industry shutdowns.

Once the RFT documents are issued, any changeettetider period that
arises to allow for changes advised in an addendurfior any other reason,
must be communicated promptly to all tendererslimvathem sufficient
time to prepare and lodge a tender.

A normal tender period for an open RFT is no lé=s1t30 calendar days.
However, for open tenders this may be reduced toa2&ndar days where
the agency advertises the RFT by electronic meadspaovides, to the
extent practical, the RFT documentation by an sdeat medium.

Under specific circumstances the tender periocafoRFT may be reduced
to no less than 10 days. The circumstances include

* where the agency is procuring commercially readigilable goods,
commodities or services;

« where there is a need or urgency substantiatedebgigency;

Tendering Guidelines 30 Version 3.1



* where the agency published a separate notice,dimgjua notice of
planned procurement at least 30 days and not nhare 12 months in
advance, and the separate notice contains a dascripf the
procurement, the time limit for lodging tenders where appropriate,
applications for participation in a procurementdahe address from
which documents relating to the procurement caolteined;

e the publication of the notices for procurement afeaurring nature, a
second or subsequent time.

3.3 Enquiries and meetings
Contact person

The agency must nominate a single contact persam wviderstands the
tendering process and contract requirements t@nesio all enquiries from
tenderers. All such enquiries should be recordeting the time and date,
the subject matter and any responses provided.

Where other people are nominated for specific d@spet the tendering
process, for example; technical experts, legal s real estate agents,
their role must be clearly defined, and all enegsgirio them from tenderers
and all responses from them must be through tlggesaontact person.

Information

Any information or advice given to a tenderer tblarifies an ambiguity in

any aspect of the tendering process or contractirgents must also be
communicated promptly in writing to all other presfive tenderers. This
does not apply to simple clarifications on whiclerthis no ambiguity. It

also does not apply to information that is not alaification nature but is
clearly additional information sought by a tendesmd linked to its

confidential tender proposal. Such information stiawt be passed on to
other tenderers unless they have a similar request.

Meetings

Attendance at pre-tender meetings involving ingpast demonstrations or
briefings, may be made mandatory or optional fodézers depending on
the nature of the meetings. A tenderer's non-ateod at mandatory
meetings will result in its tender not being eligilfor consideration, unless
the conditions of tendering allow for non-attendanander certain
circumstances that are accepted by the agency.ildeeshould therefore
only be mandatory if they are considered essemtiabssist tenderers’
understanding of the tendering process and conegairements.

Meetings must be carefully planned and managed$are no tenderer is
given advantage over any other tenderer becaube ofieeting.

A record of matters discussed at the meetings rbestade. For major
meetings this may include a video recording.
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3.4 Amendments to RFT documents

Where it becomes necessary to amend RFT documearmdisiding any
process conditions or arrangements) it must be doaeway that does not
unfairly disadvantage or benefit tenderers.

The amendments must be advised in a notice, uscalllyd an addendum,
issued to all tenderers. This must occur in su#fititime to allow tenderers
to fully consider the addendum, modify their tendecordingly and lodge it
before tenders close.

A record must be made of all those who obtain theeraled RFT
documents so that they are ialflormed of the issue of an addendum.

Each addendum must state clearly that it is tonkberporated in the RFT
documents and allowed for in the tender. Tendarerst confirm in writing,
no later than close of tenders, that they haveivedeall such addenda and
that allowance has been made for each addendumeiménders.

Consideration should be given to whether the termiod should be
changed to allow for the changes involved whenawesiddendum is issued.

3.5 Submission, receipt and opening of tenders

All competitive tenders must close and be lodgedriragency tender box,
or a tender box approved for use by the agencwildedf which must be
included in the RFT documents.

Tender boxes, whether physical, facsimile equipmantelectronic and
subsequent tender handling processes must be saodreensure that
confidentiality is protected before and after cloféenders.

Agencies must have an appropriate documented tepypkEming process.

This process shall include a Tender Opening CoremifTOC) of a

minimum of two persons. The Committee shall be gamedo open any

tender box, and remove and record the tendersveztelhese persons must
sign a confidentiality and conflict of interest agment.

They must record the receipt of each tender, inctuthe date of opening,
the apparent legal entity of the tenderer and, wtagpropriate, prices.
Preferably, the TOC must mark any non-electronmci¢ées with an official

stamp and sign the stamp. The TOC must also erikatethe record is
signed before tenders are released for evaluation.

The electronic submission of tenders must be im@ance with theNSW
Electronic Transactions Act 200Qonfidentiality must be no less than that
required for tenders that are not in electroniarfatr and the integrity of
tender data must be protected after receipt. Reféw
https://tenders.nsw.gov.aubr processes that are in place for use by
agencies.

A tender received after the tender closing tima late tender. Late tenders
must be identified and the circumstances invohesmrded.
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Premier's Memorandum M2007Hublic Disclosure of Information arising
from NSW Government Tenders and Contraetguires the names and
addresses of all entities which submit responsegublic calls to be

disclosed orhttps://tenders.nsw.gov.awithin seven days of closure of the

call.
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4 Tender Evaluation

4.1 | Evaluation objective

4.2 | Evaluation methodology

4.3 | Probity requirements

4.4 | Outline of the evaluation process

4.5 | Eligibility of tenderers

4.6 | Qualifications, non-conformities and departures

4.7 | Late tenders

4.8 | Clarification of a tenderer’s information

4.9 | Tender negotiation

4.10| Recommendation, review and approval

4.1 Evaluation objective

The principal objective of all tender evaluatiossto identify the tender(s)
offering the best value for money whilst achievipgcess probity and
fairness and the other objectives outlined belowe process must be
adequately documented to ensure all these objectwe demonstrably
achieved.

Subject to achieving these objectives, the agemeywi bound to accept the
lowest (or highest) priced tender, and may pass, @venot consider further,
any tender not in contention or that is not acdapta

Tender evaluation must comply with the followingngiples:

Accountability and transparency — the process will be open, clear, and
defensible.

Fairness— equal opportunities are provided for all tendene the process.

Impartiality — the process treats all tenderers the same waywéhout
bias.

Objectivity — subjective judgement and opinion not based ojectilbe
evidence is minimised in decisions.

Repeatability — repeated evaluation of the same tender agdiessame
criteria by the same evaluation team will yield faene decisions.
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Reproducibility — evaluation of the same tender against the saitee& by
a different evaluation team will yield the sameidens.

Reasonableness decisions are based on the information reasgraiown
by the evaluation team and are supported by rdtamhlogical argument.

Thoroughness — decisions are based on competent and comprekensi
analysis of all relevant information.

4.2 Evaluation methodology

There are a number of approaches that can be oselritify the tender
offering the best value for money.

The particular evaluation methodology used andreffovolved should be
consistent with the nature of the procurement Aedeénder process.

Choosing the best value for money tender mustaakeunt of:

« whether the tender is subject to qualifications folty meets the
requirements of the RFT documents;

* relative agency costs additional to the tenderepsiech as life-cycle and
operational costs;

e any extra value offered such as better qualitytebetapacity, better
management, early delivery or earlier completion.

Evaluation commonly involves selecting the tendé@hhe highest tender
evaluation score or ranking, taking into accouitralevant criteria. The
scoring method must ensure the extra value indichyea higher score is
worth any extra cost by using appropriate weigldingat strike an
appropriate balance between non-price value ameé.pri

Where alternative tenders are not precluded, theyqually considered in
determining which tenders are in contention.

The tender evaluation must proceed as defined enTénder Evaluation
Plan, unless exceptional circumstances apply and duanges receive
appropriate authorisation.

If a tenderer fails to comply with the mandatoryesisential requirements,
such as key aspects of thdéSW Government Code of Practice for
Procurementthis failure would result in its tender being pEbsver.

4.3 Probity requirements
Specific considerations relating to probity durtegder evaluation include:

» Confidentiality and security of tender informatioand evaluation
documentation and/or software;

* Involvement of a representative of another agemcyhe evaluation
process if there is an in-house bid;

+ |dentification and resolution of conflicts of inésts;
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* A consistent approach for communicating with teeder

These issues will generally be part of the TEPagehcy procedures. When
the risks and nature of the tendering processfyustpecialist advice on

probity may be obtained using a probity auditoadvisory service, before
or as part of the tender evaluation process. Rufethe Independent

Commission Against Corruption publicati®robity and probity advising —
Guidelines for managing public sector projects

4.4  Outline of the evaluation process
Evaluation usually involves the following stages:
Stage 1: Initial Examination and Assessment
All tenders must initially be examined to:

» confirm the legal entity of each tenderer;

« decide whether a late tender should be considevethef in the
evaluation;

* identify any in-house bids and ensure they are ledndvith the
confidentiality and the competitive neutrality reed,

* identify non-conformances with the RFT requiremewtsich can be
rectified by the tenderer by providing omitted imf@tion or
clarification;

* identify non-conformances with the RFT requirementkich are
substantial or incapable of rectification and, éfere, justify not
considering the tender further;

* identify any indications of errors or discrepandieshe RFT documents
or in the tenders, which may need to be correctadken into account
in the evaluation and any contract.

If there are a substantial number of tenders theriitst step before detailed
evaluation would be to establish a short list fatHer consideration. This
includes conducting a preliminary evaluation, a#l a® a preliminary price

analysis, to make sure the short list does notdelany tenders involving
unacceptable risks or too high a price, or tendkzarly offering less value
than those included.

Qualifications in all tenders need to be considenethis process to ensure
no tenderer is excluded based on a qualificatiat tould be removed if
further analysed, or based on a qualification tantifies additional costs
that apply equally to other tenders.
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Stage 2: Detailed evaluation

During the detailed evaluation of tenders, eacdeers considered in detail,
evaluated and scored or otherwise ranked. Any cartsrend issues would
be noted.

At this stage:

e the evaluation team must raise any questions wéhddrers in
contention or only the preferred tender, if possilbd clarify them and
confirm the removal of unacceptable departures guodlifications
allowing enough time for responses;

* presentations and demonstrations, where requitealllé be closely
managed to make sure all the tenderers involvedirasged equally
using a common and detailed agenda and/or scewdhaexplicit time
limits, ensuring the required content is commumdaand producing a
written record,;

» reference checks, not necessarily limited to theld¢esr's nominated
references, should be obtained and considered;

» consideration of contractor and consultant perfeorceainformation
obtained from within the agency and other agentiag occur.

When the proposed contract requires work and seswidth significant risk
in the event of financial incapacity, the prefertedderer would need to
show, as part of the evaluation process, it hasfitr@cial capacity to
complete the work under the contract.

Contracts have been established with two serviogigers to enable NSW
government agencies to obtain financial assessmeftstenderers,
particularly for construction or goods and servipescurement. Refer to:
http://www.nswprocurement.com.au/Procurement-System
Construction/Service-provider-selection.aspx

Other independent capability assessments may loewlsen appropriate.

Value or cost calculations and analysis shouldnafiar whole-of-life costs
and may need to involve the development and useoofparative cost
models.

In a multi-stage tender process, the names of 4istet tenderers are to be
published onhttps://tenders.nsw.gov.awkithin 7 days of them being
advised of their short-listing (ref@remier's Memorandum M2007-P1

Stage 3: Completion

This stage draws together all the information ideat in the evaluation
process, completes the assessment of relative f@uoney, and finalises
risk management activities. This is documented neport recommending
the best tender, or tenders, for acceptance, anétusion in future stages
of the process.
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4.5 Eligibility of tenderers

Ensure that a contract is only awarded to apprtgplegal entities that have
the financial resources, and capacity, to deliber goods or complete the
services or works under the contract.

Conditions of tendering in the RFT documents shoalglire tenderers to
state their Australian Business Number (ABN). Whaeetenderer does not
have an ABN and is not required to be registeredn® Goods and Services
Tax (GST), the tenderer must say so explicitly aerader qualification.
GST is normally required to be included in the tmnprice(s)/rates on the
tender form and/or schedules.

An ABN uniquely identifies a business and enables éntity tendering to
be determined. Payments to entities that do not lzewABN are required
by taxation law to be reduced by a withholding antou

Details of businesses with an ABN can be obtainmedhfthe Australian
Business Register attp://www.abr.business.gov.au/

If an ABN is not provided in a tender, and no egiplstatement is made that
the tenderer is not registered for GST, the mattgst be clarified with the
tenderer.

Some entities do not have the legal capacity teranto contracts. Tenders
must only be considered from service providers #natable to form a valid
contract.

Acceptable legal entities include: a sole tradeartrership; holding
company; subsidiary company; registered (limitedpooprietary limited)
company; joint venture and trustee (under certaoumstances).

Entities not usually acceptable are: those onlyhvitisiness names or
trading names without an acceptable legal entityname; groups of
companies (or consortia) without an acceptablellegéty; some trusts;
unincorporated partnerships in some cases; or whwzeentity has a
‘Provisional Liquidator’ or a ‘Receiver and Managappointed, or has
gone into voluntary administration.

Tenderers must be identified by their correct legpality name such as a
registered company name. Trading or business namgse ambiguous if
these are shown without the tenderer’s correct legime. The correct legal
name of tenderers in contention should be confirmihd the tenderers or
by reference to the Australian Business Registbe ame of the entity
must be confirmed before any recommendation is nia@svard a contract
to that entity.

A business name is not a suitable identificationt b partnership or

individual may use a name *“trading as (the busimesse)”. If there is a

name such as “(business name) Enterprises” andngatiore, then further

enquiries should be made about whether the busireess company,

partnership or a sole trader. A company would ravegistered name and
an Australian Business Number (ABN). If acceptallgartnership would

be identified by the names and addresses of apjdhmers.
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When the tenderer is an unknown partnership theeren should be asked
to give a letter signed by each partner confirmiingt the tender is their
tender.

Tenders must be authorised:

« if the tenderer is a registered company — by agmeishown to, or
purporting to, be authorised to do so;

» if the tenderer is a partnership — by one or mdrén@ partners “for the
partnership”;

« if the tenderer is a sole trader (an individual)by the tenderer
personally;

« if the tenderers are acting “jointly and severalty”’as a joint venture —
by appropriate persons from each of the venturegsar

In the case of tenders submitted electronicallyidieatity of the appropriate
person, the person’s role with the tendering entityd a statement that the
person authorises the tender and the informatioriagted in it, must be
shown in the tender in accordance with Section $hefNSWElectronic
Transactions Ac2000.

4.6 Qualifications, non-conformities and departures

Qualifications, non-conformities and departureduded in a tender should
be considered for their effect on all tenders. ENarot appearing to be in
contention, a tenderer might have found a probleencther tenderers have
not raised that needs resolution. The qualificatiorcluded in any tender
may identify problems or document discrepancies tle@d to be resolved
for all. This could justify price or other adjustnis, or require clarifications
from other tenderers. A small qualification missedot properly clarified
before accepting a tender may lead to problems wmtld have been
avoided had the review correctly covered them.

It may be necessary to quantify the value of tengigalifications and
departures in order to compare tenders.

4.7 Late tenders

The evaluator or evaluation team must give conatasr to the inclusion or
passing over of any late tender when commencing\vhkiation process.

Late tenders should not be considered, exedy@n the agency is satisfied
that the integrity and competitiveness of the teimgeprocess has not been
compromised. The agency is not to penalise angeten whose tender is
received after the time specified for receivingdiens if the delay is due
solely to mishandling on the part of the agency.

Late tenders may be considered when verifiable ugistances are
confirmed by the agency, such as:
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* exceptional circumstances, such as the tender leengnly tender or a
natural disaster affecting all tenders equallyt g@resure the integrity and
competitiveness of the tendering process wouldoeotompromised by
considering the late tender;

« the tender left the control of the tenderer primrctose of tenders and
confidentiality of the tender was maintained befiongas opened,;

» control of the confidentiality of tenders before tbcheduling of tenders
guarantees no enhancement to the late tender edausing knowledge
of the other tenders;

» there has been mishandling by the agency delayidgeiment, but no
change to the late tender was possible after dbtnders;

« the RFT documents stipulate that lateness isr#r to consideration.

Lateness may not be an inherent threat to probitgompetition in some
tender processes, and thus tenders may be accapteither times. For
example, some types of grant applications, singlttad tenders, requests
for information, EOI for pre-qualification, and thike.

4.8 Clarification of a tenderer’s information

When it is necessary to clarify or confirm informoeatin a tender by written
request or discussions with tenderers, the follgvpractices apply:

» do not divulge confidential tender information pided by one tenderer
to any other tenderer;

» do not advise or imply the status of any tendethsas the tender being
'lowest tender', 'under special consideration’t ‘ander consideration’
or 'rejected’ to any tenderer;

» frame requests for clarification so they do notules the tenderer
gaining any advantage over other tenderers;

* do not accept amendments to an RFT requiremeriiectender price or
rates after the closing of tenders, unless thjassfied in addressing a
gualification in the tender or a change made byatiEncy;

* meetings should normally only be arranged with giheferred tenderer
and should not normally be scheduled until all thatters requiring
clarification have been identified, and a detawattten agenda can be
provided to the tenderer.

For a meeting with a tenderer, the following preesi should normally
apply:

e prepare a detailed agenda for the meeting, andd@atvto the tenderer
in a reasonable time before the meeting;
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 make it clear at the meeting what further advice arformation is
needed from the tenderer, and set a date for titeemvisubmission of
the further advice and information;

« confirm all matters that will form part of a corttan writing with the
tenderer;

* keep minutes of the meeting;
e resolve all matters at one meeting, where possible.

If tenderers raise matters at meetings outsidecticosered by the agenda,
take care that the advice given and decisions tat@rform to these

Guidelinesand maintain process fairness. If necessary, aoubt, defer

matters for further consideration and later advared confirmation in

writing.

The tenderer must confirm agreement to all adjusezths in writing.
Where appropriate, and with the tenderer’s agregnaeschedule of agreed
terms may be prepared and signed at the meetirthen@ise, it may be
convenient to give the tenderer a copy of the neimuiocumenting the
agreed terms and ask them to confirm and returertdersed minutes.

Any changes to the tender price or rates resuftiogn the withdrawal or
modification of a tenderer's qualification and depees must be fully
justified and explained in the tender evaluatiquoré and recommendation.

4.9 Tender negotiation

Where there are no acceptable tenders, negotiatiaysbe conducted with
the tenderer submitting the least unacceptableeterdt the tender which
conforms most closely to the requirements and pes/ibest value for
money (the 'best tender’).

Where tenders are ranked by a systematic metho@xtmple, by scoring
tender prices and other evaluation criteria, timelée with the best ranking
would normally be regarded as the best tender.

There are also instances when the agency may aegetith an acceptable
preferred tenderer to improve outcomes. Any negotigprocess should be
transparent, recorded and conducted in a manneddles not disadvantage
other tenderers.

For some procurement, for example, privately firghprojects, where the
work or service outcomes are highly dependent enptioposals received
from tenderers, it may always be necessary to regathe outcome after
receipt of tenders. A preferred tenderer would k¢eminined using the
evaluation criteria, and the details, such as tbhekwdeliverables, level of
service and price, finalised through negotiationisTwould be provided for
in the RFT documents and the TEP.
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4.10 Recommendation, review and approval
Recommendation

The evaluator, or evaluation team, must prepareitiew report once the
tender evaluation is completed and a preferredetemdqor tenderers or the
short-listed pre-qualified service providers) haserp chosen. This report
describes the evaluation and recommends the outobthe tender process.

An evaluation report records the basis and reaBorthe recommendation
and is submitted to the agency’'s delegated appgowamthority for
consideration. Reasons for the recommendation,fan@assing over any
better-priced tenders, must be clearly documenteldsapported. The report
must include a complete account of the evaluatiod must be able to
withstand independent scrutiny. All members of ¢lvaluation team must
sign the report either in support or dissent ofrdfEmmendation.

Review

In more complex tender processes that involve usdusiicumstances or
lead to large contracts, or have risks that reqeixeert attention, an
independent expert or expert panel should revieavréport and process.
This would be to check the probity and fairnessthed process and the
appropriateness of and rationale for the recomntendalrhe review may

identify a need to reconsider and where necesdaagge the report. The
reviewers may ask questions of the evaluation teadheither suggest they
reconsider matters in the report and the recomnemdar support or

concur with the recommendation.

Approval

The recommendation and any review concurrence wihed be submitted
to the approving authority.

For high risk construction projects or constructiprojects of value in
excess of $50 million, NSW Treasury must concurttha award of the
project’s major contract prior to the announcinghad tender result. Refer
to the documenitreasury Appraisal/Monitoring of Major Projecsd:

http://www.nswprocurement.com.au/Government-Praters-
Frameworks/Construction/Framework.aspx

Similarly for ICT projects, a post-tender revievpogt must be forwarded to
the agency’s Treasury Analyst for high risk progeahd others over $10M
in value. Refer to Treasury Policy and Guidelinap& TPP06-10
Information and Communications Technology (ICT) i@dplnvestment
Process
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5 Outcome of Tendering

5.1 | Announcing tender process resultg

5.2 | Contract award

5.3 | Debriefings

5.4 | Tenderer complaints

5.5| Learnings from the tender process

5.1 Announcing tendering process results

Agencies must promptly advise unsuccessful tengeremwriting of the
tender process outcome, and decisions such aslistiog as they occur.

Agencies must also publish appropriate informatonthe outcome of the
tender process. This would usually include advitens applicable that the
tendering process has been suspended, or thatderiieg is proposed.

The names of successful multi-stage tenderers @rbet published on
https://tenders.nsw.gov.authin seven days of them being advised of their
shortlisting (refer Premier's memorandum M200PRdblic Disclosure of
Information arising from NSW Government Tenders @odtracts.

Once a contract of $150,000 or above is awardeal information to be

routinely disclosed is specified in Part 3, Divisi® of the Government

Information (Public Access) Act 200@IPA). This disclosure is to be on
https://tenders.nsw.gov.au

Disclosure about privately funded public infrastire contracts must also
comply with the Working with Government: Guidelines for Privately
Financed Project§evised December 2006). SBeeasury Circular TC06/25

Outcomes from the tendering process that do nailweva contract award
may be disclosed. For instance, when no award genoa the tendering
process involves no award of a contract the outcofriee process may be
disclosed so that tenderers and the public are madee.

Information in a tender that is intellectual prdger proprietary,

commercial-in-confidence, or otherwise identifiedcanfidential should not
be disclosed.
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5.2 Contract award

Once the approving authority is satisfied with taeommendation provided
and makes an award decision, a contract documesit lmeuyprepared and the
contract awarded or brought into existence.

Contracts may be awarded by issuing a notificatibacceptance or letter
of award. This notice must be consistent with theppsed contract details
identified in the evaluation and recommendatiororep

Alternatively, a specially prepared contract docotrea formal instrument
of agreement — could be used when the conditioriermfering require this
kind of formal execution.

Where a formal instrument/deed of agreement is iredu it must be
executed in accordance with tBenveyancing Acand/or theCorporations
Law, as applicable. Generally, the form of the insteabdeed is issued as
part of the RFT documents, so that the tenderawee of the nature of the
proposed contract.

The officer issuing the notification/letter of aptance or letter of award
must ensure that it is communicated to the cordraad seek satisfactory
proof that the contractor has received it.

A notification of acceptance or letter of award slalo

* be addressed to the entity that tendered, verifigdable to enter a
contract, and specify the date of the notificatmnletter, the date of
contract commencement (if different), and othereadrterms to be
included;

* be signed, or endorsed with any other identificaiio accordance with
the Electronic Transactions Act 2000

* include a unique contract reference, contract, tittel possibly the name
of an initial contact officer for management of ttentract;

» reference and identify the parts of the RFT docusjeincluding any
addenda, that form part of the contract documents;

* include a reference to, or a listing of, any pesteer correspondence
between the agency and the tenderer and other dwdsrthat form part
of the contract documents.

The approach used by agencies in forming a confraot the tendering
process will be dependent on the procurement sirgaoticies of the
agency, the legal and regulatory context and, dessary, specific legal
advice.

5.3 Debriefings
An unsuccessful tenderer shall, on request, beiggdwvith the reasons for

its tender not being selected. A record should bpt lof the persons
involved in the debriefing and the comments made.
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If a supplier in a multi-stage process is not ieditto participate in the
second or subsequent stages of the process, thiesighall on its request,
be provided with a written explanation of the reestor the decision.

Where an unsuccessful tenderer seeks informatgardeng the successful
tender(s), this information should be limited te timformation normally
publicly disclosed.

5.4 Tenderer complaints

Tenderer complaints should initially be directedthe agency responsible
for the tendering process, and agencies must haaegures in place for
promptly and adequately investigating and respaptbrsuch complaints.

The NSW Government Code of Practice for Procuremil@ntifies
complaints handling procedures relating to compairegardingCode
breaches.

Tenderers and others may also direct complaintswiiting to the
Chairperson, State Contracts Control Board, Le2eMeKell Building, 2-
24 Rawson Place, Sydney, NSW 2000.

5.5 Learnings from the tender process

Agencies should review the outcomes of each tenggnocess and ensure
lessons learnt are disseminated and are consifi@réde improvement of
future tender processes and related actions.

For assistance in evaluating any learning from eertocesses refer to
NSW Treasury’s Total Asset Management docuniéiti04-11 Sept 2004 -
Post Implementation Review Guidelines
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6 Glossary of Terms

Agency An entity of the public sector servic
as defined in th@ublic Sector

Management (Goods and Services
Regulation 2000NSW, but excludes
State Owned Corporations within the
meaning of thé&tate Owned
Corporations Act 1983SW..

(1%}

Alternative tenders Alternative tenders are those that do
not fully meet the conditions of
tendering but purport to provide a
better value for money solution. Th
alternative tender may be a solutior
(be it work, service, technology, etc
that is consistent with the scope of
the outcome sought by the RFT but
not the solution anticipated in the
RFT. For example, it may have a
different life cycle cost or offer
different benefits to users, but would
have a certain price and be
sufficiently detailed to be able to be
assessed.

~— — (U

S

Best and Final Offer (BAFO) A process to improve the quality of
tenders that are potentially acceptaple
but have some deficiencies. Short
listed tenderers are asked to revise
their proposals in specific areas,
which then become their best and
final offer and the basis for further
evaluation.

Bid Shopping The practice of trading off one
tenderer’s prices against another’s in
order to obtain lower prices. This
practice is prohibited by tHeéSW
Government Code of Practice for
Procurement

It involves divulging a tenderer’s
price or rates proposal or requiring ja
tenderer to divulge its price or rateg
to another tenderer before the award
of a contract or subcontract in order
to secure a lower price or rate.
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Conditions of Tendering

The rules governing the content an
submission of tenders and the
conduct of the tendering process. T
conditions of tendering are the
generic rules that apply to most
requirements such as tender
lodgement details, conditions
applying to the treatment of late
tenders. Special conditions are

specific to the RFT such as how RF

documents will be obtained. Tende
will be prepared, received and
assessed/evaluated. Conditions of
Tendering provide the basic
framework upon which the tenderin
process is built.

he

T
S

g

Collusive tendering

Tendering can be considered
collusive where it involves such
practices as:

Agreements between tenderers or
their agents as to who should be th
successful tenderer;

Any exchange of information
between tenderers or their agents
prior to the submission of their
tenders designed to reduce the ten
process competitiveness that may
disadvantage the party receiving th
tenders;

Agreements between tenderers to
prices.

der

D

fix

Conflict of interest

A situation occurring when an
official's private interests may bene
from his or her public actions.
Conflicts of interest, either at a
personal or agency level, can arise
where there is a reasonable
expectation of direct or indirect
benefit or loss for an individual
employee (or agent of the agency)
with a particular personal interest
that could be influenced, or appear
be influenced, in favour of that
interest, in the performance of their
duties. The benefit or loss may be
financial or non-financial.

fit
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Contract

An agreement between two or more
parties to do something that is lega
enforceable. The agreement may be
written, oral or inferred by conduct.

eProcurement

The use of electronic methods at any
stage of the procurement process
from identification of requirement
through to completion of the

contract. Electronic tendering is the
undertaking of the tendering process
stage by electronic methods.

eTendering

A NSW Government internet based
electronic tendering system
(developed and managed by the
Department of Finance and Services
on behalf of Government), that
provides the facility to electronically
invite or advertise RFTSs, distribute
RFT documents, securely receive,
and open tenders, and provide
various notices. This facility is
available through
https://tenders.nsw.gov.au/

Expression of Interest (EOI)

This is the process of seeking the
interest of service providers capabl
of undertaking specific agency works
or services to provide information on
that capability or a detailed proposal
to undertake work. It is usually the
first stage of a multi-stage tender
process.

1)

Fair

Being unbiased, reasonable and
even-handed. Being fair does not
mean satisfying everyone or not
reasonably pursuing one’s legitimate
interests. A fair decision may still
adversely affect parties.

In-house bids

Tender from a NSW government
business unit. The handling of in-
house bids must comply with the
application of competitive neutrality,
Refer to théPolicy Statement on the
Application of Competitive Neutrality
(Treasury Paper TPP 03-1
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Intellectual property

Inventions, original designs, and
practical applications of good ideas
protected by law through copyright,
patents, registered designs, circuit
layout rights and trademarks.

Also includes trade secrets,
proprietary know-how and other
confidential information protected
against unlawful disclosure by law
and through additional contractual
obligations, such as confidentiality
agreements, contracts and conditio
of tendering.

ns

Late tender

A tender received after the require
closing date and time.

d

Pre-tender estimate (PTE)

An estimate of the chsir@an
estimate of the income generated
through a proposed contract prepatr
before the RFT documents are issu
and updated as necessary before
tenders close.

ed
ed

Probity

Uprightness, honesty, proper and
ethical conduct and propriety in
dealings.

There are a number of essential
requirements to promote probity.
Agencies should consider these
essential requirements throughout
stages of the process. These
requirements are:

» fairness and impartiality;
» use of a competitive process;

» consistency and fairness of
process;

» tender security and
confidentiality;

* identification and resolution of
conflicts of interest.
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Procurement

Process involving all activities
following the decision to acquire or
dispose of goods, services,
construction work, property or

Includes acquiring consumables,
capital equipment, real property,
infrastructure, and professional
services, facilities management
services and construction.

Process contract

This is a contract arising irtica
to the tendering process before
acceptance of a tender by the party
inviting tendersRefer to theHughes
Aircraft case — Hughes Aircraft
Systems International v Airservices
Australia(1997) 146 ALR 1.

Qualifications
[tender]

and  departure

rualifications and departures mear

proposals in, or in connection with
tender which attempt to limit or
change the effect of the contract or
perform the contract other than in
accordance with the specified
requirements

Request for Tender (RFT)

The issuing of an inwtatiby
advertisement or directly, to respon
to tender requirements by lodging g
tender. It covers all forms of
tendering, including an invitation or
request for quotations (RFQ) or
proposals (RFP), offers, EOI, pre-
registration for RFQ or RFP. Other
terms commonly used include ‘call
tenders’, ‘invite tenders’, ‘call for
detailed proposals’.

accommodation (including by lease).

N

Request  for
documents

Tender

(RF

)The set of documents, prepared by
the party seeking tenders and
provided to tenderers, detailing the
tender process, the requirements
involved, and including the
conditions of tendering, proposed
contract conditions, and technical
specification.
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Risk management

The systematic application of
management policies, procedures &
practices to the identifying,
analysing, assessing, treating and
controlling of risks, and monitoring
the outcomes. Risk management i
used to ensure that project objectiv
and goals are achieved. See Tiogal
Asset Management Risk Managem
Guidelines(TAM 04-12)available
from the NSW Treasury website.

and

1°2)

[

S

ent

Service provider

Includes a contractor, subcontract

supplier and consultant that contra¢
to undertake a procurement activity.

—t

S

State Contracts Control Board
(SCCB)

A statutory board established unde
thePublic Sector Employment and
Management Act 2008SW. The
board arranges the supply and
disposal of all goods and services
necessary for the operation of the
NSW public sector service. In this
role it assists Government in
developing associated practices, ar
promoting the application of these
practices by agencies.

1

nd

Technical specification

A detailed descriptionhie RFT
documents setting forth the
functional, performance, material a
other specific technical requiremen
for a proposed building contract,
engineering work, IT system, or go(
or service, or other work or product

[S

nd

Tender

Includes a price, bid, offer, quotatio
consultant proposal or expression ¢
interest, or the like, lodged in
response to an invitation or a Requ
for Tender.

f

est

Tender Closing Office

The office nominated in BRIET
documents as the location where
tenders are to be lodged.
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Tender box

Location, physical or virtual, that
receives tenders lodged by service
providers, and maintains them sect
and confidential until close of
tenders, and commencement of the
tender opening process.

ire

Tenderer

Entity submitting a tender.

Tender Opening Committee

A quorum of people whoveae to
open and process tenders prior to
evaluation in accordance with agen
procedures.

cy

Tender period

The period between the initial issu
date or date of availability of the
RFT documents and the closing da
and time of tenders.

e

e

Value for money

The benefits compared to the wha
of-life costs.

Relative value for money may be
determined between tenders by
considering their benefits taking int
account all factors relevant to the
contract outcome such as:

» price with whole-of-life costsj

* experience;

e quality;

* reliability;

* timeliness;

* delivery;

* innovation;

* product servicing;

» fitness for purpose;

* value adding components
such as meeting the
government’s economic,

social and environmental
objectives where relevant.

le-
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