Contract management - Minor Works

Sample Letter 13F


Conditions precedent to payment of employees, subcontractors or suppliers

Notice to the Contractor

Mentioned in Clause 13.3

Worked example

	19 April 2005

The Manager

XYZ Pty Ltd
ACN 123456789
1 Hope Street
HOPETOWN NSW 2999

Goodtown Public School
Extensions to Administration Block
Contract No. 2005999.

Conditions precedent to payment of employees, and subcontractors

In response to the Contractor’s request that the Principal make payments directly to the Contractor’s employees and subcontractors out of moneys payable to the Contractor, the Principal requires that the Contractor give the Principal a statutory declaration in the form of the Schedule - Statutory Declaration.

Prior to making any payments directly, the Principal wants to be assured that all employees will be paid in full and that the direct payment will not defeat the interests of any creditor.  If any request for direct payment is not for payment of an employee and any employee is not paid, the Contractor must request payment of the employee before requesting payment to any subcontractor or supplier.

J M Brown

J. M. Brown
Principal’s Representative




Guide Notes

1. It is conceivable that a Contractor in financial difficulties might attempt to by-pass the requirement under General Conditions of Contract clause 13.3 for a statutory declaration by giving a request to the Principal to pay someone directly.  Before the Principal makes a payment directly, pursuant to a request by the Contractor, the Principal should insist on a statutory declaration as to the amounts due to employees, subcontractors and suppliers in respect of work under the Contract so that it can be seen whether the direct payment is an attempt to defeat other creditors or give a preference. While the Principal may have no legal liability to protect creditors and no right to insist on a statutory declaration as to who are creditors and amounts due, the sanction that the Principal has is to refuse to make direct payment and to insist on the statutory declaration before making any payment.  This will not be necessary if the request for direct payment comes with a statutory declaration and the details on both are in agreement.  In this case, this letter is not required to be issued.

2. If the Principal has notice of the appointment of a liquidator or receiver, then the Contractor’s request is of no effect and must be ignored.

3. The Principal should not “agree” to make payments at this stage.  Unless there is no alternative, it is never wise to agree.  Rather, options should be kept open.

