Contract management - GC21

Sample Notice 25D


Instruction to achieve Scheduled Progress

Mentioned in Clause 25.4

User guidance

Click on the following link for user guidance
Sample text for letter to the Contractor

Below are two options which may apply:

· Use Option 1 where the Contract provides for the Principal to claim liquidated damages (clause 55.4 and Contract Information item 51B);

· Use Option 2 where the Contract does not provide for liquidated damages and it is possible that the Principal may wish to claim its costs from the Contractor.

Option 1 – where the Contract provides for liquidated damages.

	» insert the date
The Contractor,
» insert the name of the Contractor (see Contract Information item 8)
ABN » insert the Contractor’s ABN
» insert the Contractor’s address (see Contract Information item 11) 

Attention: » insert the name of the Contractor’s Authorised Person (see Contract Information item 9)
» insert the Contract name
Contract No. » insert the Contract No.
Instruction to achieve Scheduled Progress

I refer to » insert details (eg: my letter dated … / your reply to my letter dated … / our discussions of … ) regarding the rate of progress being achieved in carrying out the Works.  In my opinion you are in breach of clause 25.2 of the GC21 (Edition 1) General Conditions of Contract in that you are not achieving Scheduled Progress, specifically in relation to » insert details of areas where progress is deficient (eg: preparation of Design of … / construction of Block D … / restoration of disturbed areas … ).

In accordance with clause 25.4 of the General Conditions of Contract, I direct you to take action, at your cost, to achieve Scheduled Progress.

This matter will be reconsidered at a meeting on » insert the date of the scheduled meeting with the Contractor. 
Note that clause 55.4 in the General Conditions of Contract provides that, if you fail to achieve Completion by the Contractual Completion Date, you will be liable to pay the Principal liquidated damages at the rate stated in Contract Information item 51B.
Further, note that clause 77.1 in the General Conditions of Contract provides for the Principal to terminate the Contractor’s employment under the Contract for a Contractor’s Default, which includes significantly failing to achieve Scheduled Progress.

» insert the name of the Principal’s Authorised Person
Principal’s Authorised Person



Option 2 – where the Contract does not provide for liquidated damages.

	» insert the date
The Contractor,
» insert the name of the Contractor (see Contract Information item 8)
ABN » insert the Contractor’s ABN
» insert the Contractor’s address (see Contract Information item 11) 

Attention: » insert the name of the Contractor’s Authorised Person (see Contract Information item 9)
» insert the Contract name
Contract No. » insert the Contract No.
Instruction to achieve Scheduled Progress

I refer to » insert details (eg: my letter dated … / your reply to my letter dated … / our discussions of … ) regarding the rate of progress being achieved in carrying out the Works.  In my opinion you are in breach of clause 25.2 of the GC21 (Edition 1) General Conditions of Contract in that you are not achieving Scheduled Progress, specifically in relation to » insert details of areas where progress is deficient (eg: preparation of Design of … / construction of Block D … / restoration of disturbed areas … ).

In accordance with clause 25.4 of the General Conditions of Contract, I direct you to take action, at your cost, to achieve Scheduled Progress.

This matter will be reconsidered at a meeting on » insert the date of the scheduled meeting with the Contractor. 
» If the Principal wishes to foreshadow a claim for damages under common law, insert the following additional paragraph:  “Note that the Principal is incurring costs as a result of your failure to achieve Scheduled Progress and holds the Contractor liable for those costs.”
Further, note that clause 77.1 in the General Conditions of Contract allows the Principal to terminate the Contractor’s employment under the Contract for a Contractor’s Default, which includes significantly failing to achieve Scheduled Progress.

» insert the name of the Principal’s Authorised Person
Principal’s Authorised Person



Guide Notes

1. When Scheduled Progress is not being achieved and it seems likely that Completion of a Milestone and/or the whole of the Works will be delayed, the Principal may instruct the Contractor to take all reasonable steps to achieve Scheduled Progress, at the Contractor’s cost.
2. The onus is on the Contractor to demonstrate that the Contractor “will (or is likely to) complete the Works and all Milestones by their respective Contractual Completion Dates” (see definition of Scheduled Progress).

3. Notwithstanding clause 56.2, take care not to issue an instruction to increase productivity, which that Contractor may interpret as grounds for a claim for acceleration costs.

4. Significantly failing to achieve Scheduled Progress is a breach of Contract by the Contractor.  It is a defined Contractor’s Default that provides for the Principal to terminate the Contract.  However, taking such action can expose the Principal to claims from the Contractor which may lead to disputes and associated costs.  A notice should not be issued under clause 77.2, nor should a contract be terminated, without discussing the risks with the Manager, Contract Dispute Resolution Unit at manager.cdru@commerce.nsw.gov.au.


