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Schedule 1 : General Order Form
_____________________________________________________

[Use instruction:  If the order is a straight forward and/or low value order for hardware, software or services where the maximum value of the order can be calculated with certainty (i.e. the maximum amount payable is set out in the “Total Amount Payable” box in Item 11, then the Parties may use a shortened version of the General Order Form and any Module Order Form.

The shortened version of the General Order Form must:

· Include all the Items that are set out in clause 3.4 of the Customer Contract. (i.e.  Items 1, 4, 7 (if there is a Head Agreement), 8, 10, 11, 12 and 13);

· Include any other Items (if any) that the Parties agree;

· Be in the same form and structure (even if some Items are omitted);
· Ensure that the Items that remain are have the same number or heading as the number of heading in this pro forma General Order Form
· Include the following as a title:

“General Order Form.  Schedule 1 to the Customer Contract (which is Part 2 of the Procure IT Framework)” 
· Include the following text above the signature box;

“This General Order Form is part of the Customer Contract and incorporates all Parts, terms and conditions and other documents listed in clause 3.8 of Part 2 as if repeated in full in this General Order Form.”
· Be signed by both parties.
· Cross reference and include the relevant Order Details from any Module Order Form and any details from the Module Order Forms that are required to describe the Products or Services.
______________________________________________________________________

Customer

Item 1   Name of Customer

	Details to be included from the Customer Contract
	Order Details agreed by the Contractor and the Customer

	Formation (clause 3.4)
	

	Specify the Customer’s full legal name:
	


Item 2   Service Address

	Details to be included from the Customer Contract
	Order Details agreed by the Contractor and the Customer

	Formation (clause 3.4)
	

	Specify the Customer’s service/delivery address:
	


Item 3   Customer’s Representative

	Details to be included from the Customer Contract
	Order Details agreed by the Contractor and the Customer

	Representatives (clause 23.1)
	

	Specify an employee who is the Customer’s Authorised Representative:
	


Contractor

Item 4   Name of Contractor

	Details to be included from the Customer Contract
	Order Details agreed by the Contractor and the Customer

	Formation (clause 3.4)
	

	Specify the Contractor’s full legal name:
	


Item 5   Service Address

	Details to be included from the Customer Contract
	Order Details agreed by the Contractor and the Customer

	Formation (clause 3.4)
	

	Specify the Contractor’s service/delivery address:
	


Item 6   Contractor’s Representative

	Details to be included from the Customer Contract
	Order Details agreed by the Contractor and the Customer

	Representatives (clause 23.1)
	

	Specify an employee who is the Contractor’s Authorised Representative:
	


Item 7   Head Agreement

This Item 7 must be completed when the Customer Contract is entered into under a Head Agreement.

	Details to be included from the Customer Contract
	Order Details agreed by the Contractor and the Customer

	Formation (clause 3.1)
	

	Specify the Head Agreement number:
	

	Specify the Head Agreement title:
	

	Specify the Term of the Head Agreement:

Start Date:

End Date:

If the Term of the Head Agreement has expired the Customer must obtain the Contract Authority’s approval to enter into a further Customer Contract, and this approval should be attached to this General Order Form.
	

	Insurance (clause 16.2)
	

	Specify the insurances required under the Head Agreement:
	

	The default insurance requirement under the Head Agreement is public liability insurance with an indemnity of at least $10,000,000 in respect of each claim for the period of cover.

Specify any higher limit of cover that is required by the Head Agreement:
	

	The default insurance requirement under the Head Agreement is product liability insurance with an indemnity of at least $10,000,000 for the total aggregate liability for all claims for the period of cover.

Specify any higher limit that is required by the Head Agreement:
	

	Specify if professional indemnity/errors and omissions insurance was required under the Head Agreement.  

If so, the default insurance requirement is for a limit of cover of $1,000,000 in respect of the total aggregate liability for all claims for the period of cover.  

Specify any higher limit that is required by the Head Agreement:
	

	Workers’ compensation insurance in accordance with applicable legislation:
	

	Specify any other type of insurance required under the Head Agreement and the specified amount:
	

	Performance Guarantee (clause 17.1)
	

	Specify if the Contractor was required to provide a Performance Guarantee under the Head Agreement: 
	


Item 8   Modules that form part of the Customer Contract

	Formation (clause 3.8(a)) 

Indicate, by marking with an X, the Modules that apply

	Module 1 – Hardware Acquisition and Installation
	 FORMCHECKBOX 

	Module 9 – Data Migration
	

	Module 2 – Hardware Maintenance and Support Services
	 FORMCHECKBOX 

	Module 10 – Software as a Service and Platform as a Service
	

	Module 3 – Licensed Software
	 FORMCHECKBOX 

	Module 11 – Infrastructure as a Service
	

	Module 4 – Development Services
	 FORMCHECKBOX 

	Module 12 – Managed Services
	

	Module 5 – Software Support Services
	 FORMCHECKBOX 

	Module 13 – Systems Integration
	

	Module 6 – Contractor Services
	 FORMCHECKBOX 

	Module 14 –Hosting Services
	

	Module 7 – Professional Services
	 FORMCHECKBOX 

	Module 15  - Telecommunications Services
	

	Module 8 – Training Services
	 FORMCHECKBOX 

	Module 16 – Satellite Services
	


Item 9   Schedules that form part of the Customer Contract in addition to the General Order Form
	Formation (clause 3.8(b))

Indicate, by marking with an X, the Schedules that apply

	Schedule 1 – General Order Form
	Applies
	Schedule 7 – Statutory Declaration - Subcontractor
	 FORMCHECKBOX 


	Schedule 2 – Agreement Documents
	 FORMCHECKBOX 

	Schedule 8 – Deed of Confidentiality
	 FORMCHECKBOX 


	Schedule 3 – Service Level Agreement
	 FORMCHECKBOX 

	Schedule 9 – Performance Guarantee
	 FORMCHECKBOX 


	Schedule 4 – Variation Procedures
	 FORMCHECKBOX 

	Schedule 10 – Financial Security
	 FORMCHECKBOX 


	Schedule 5 – Escrow Agreement
	 FORMCHECKBOX 

	Schedule 11 – Dispute Resolution Procedures
	 FORMCHECKBOX 


	Schedule 6 – Deed Poll – Approved Agents
	 FORMCHECKBOX 

	Schedule 12 – Project Implementation and Payment Plan
	 FORMCHECKBOX 



Item 10   Contract Period 

	Details to be included from the Customer Contract
	Order Details agreed by the Contractor and the Customer

	Contract Period (Clause 2.4)
	

	Specify the Commencement Date if it is not the date when the Customer and the Contractor sign the Customer Contract:
	

	Specify the end of the Contract Period:
	

	Specify any period of extension of the Contract Period in days/weeks/years:
	


Item 11   Common Details

	Formation (clause 3.4) 
	

	

	Product and/or Service
	Price per Unit
	Quantity
	Extended Price

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	Sub-Total:
	

	
	Delivery Charges:
	

	
	Any Other Charges:
	

	
	GST:
	

	This is the Contract Price (plus GST)
	Total Amount:
	

	
	


Item 12   Delivery Address

	Details to be included from the Customer Contract
	Order Details agreed by the Contractor and the Customer

	Delivery (clause 5.1)
	

	Specify the address of the Site where delivery is to be made:
	

	Specify any delivery instructions:
	

	Specify the hours during which delivery may be made to the Site:
	


Item 13   Contract Specifications

	Details to be included from the Customer Contract
	Order Details agreed by the Contractor and the Customer

	Formation (clause 3.4)
	

	If the Contract Specifications are the User Documentation leave this Item blank.

If the Contract Specifications comprise other documents, list those documents in order of priority:
	


Item 14   Payment

	Details to be included from the Customer Contract
	Order Details agreed by the Contractor and the Customer

	Payment (clauses 11.1 and 11.2)
	

	Invoicing (clause 11.7 and 11.9)
	

	Specify the Customer’s officer to receive invoices:
	

	Specify address to which invoices should be sent:
	

	Specify the number of days from receipt of a Correctly Rendered Invoice that the Customer must make payment.

If this Item is not completed, the Customer must pay the Contractor within 30 days from receipt of a Correctly Rendered Invoice.
	

	Specify when the Contract Price must be paid:

E.g. if the earlier Price is to be paid on delivery, insert “The Contract Price is due on delivery”.  

If payment is to be made on more than one occasion then consider using a PIPP under Item 20. 
	

	Specify whether the Contract Price is fixed:

E.g. does the unit Price per item vary for inflation or other factors?  If so, specify the calculation for Price variations:
	


Item 15   User Documentation

	Details to be included from the Customer Contract
	Order Details agreed by the Contractor and the Customer

	User Documentation (clause 5.4(b))
	

	Specify the Price of any additional copies of the User Documentation:
	


________________________________________________________________

[User instruction: Items 16 to 43 are likely to be needed for large value orders and/or complex purchases such as software development, systems integration, web services, managed services, telecommunications services etc.

If the Parties require one or more of the Items 16 to 43 for any other type of purchase, then these can be added to the General Order Form].

___________________________________________________________

Item 16   Management Committee

	Details to be included from the Customer Contract
	Order Details agreed by the Contractor and the Customer

	Management Committee (clause 6.4)
	

	List the name/s of the Contractor’s project manager, officers or other relevant persons who will sit on the management committee:
	

	Management Committee (clause 6.6)
	

	Specify the function to be performed by the management committee:
	

	List the name/s of the Customer’s project manager, officers or other relevant persons who will sit on the management committee:
	

	Management Committee (clause 6.8)
	

	Specify the details, including the contents of the progress report to be submitted to the Customer’s project manager:
	

	Specify any other details:
	


Item 17   Performance Review Procedures

	Details to be included from the Customer Contract
	Order Details agreed by the Contractor and the Customer

	Performance Reviews (clause 6.10)
	

	Specify if a service and performance review/s of the Contractor’s performance of the Customer Contract is to apply:
	

	Specify any specific time intervals for service and performance reviews:
	


Item 18   Site Preparation and Maintenance

	Details to be included from the Customer Contract
	Order Details agreed by the Contractor and the Customer

	Site Specifications (clause 6.12)
	

	Specify if a Site Specification is required:
	

	Access to Customer’s Site (clause 7.1(b))
	

	Specify any other requirements in relation to the Site access:
	

	Specify any requirements for the preparation and maintenance of the Site:
	


Item 19   Implementation Planning Study

	Details to be included from the Customer Contract
	Order Details agreed by the Contractor and the Customer

	Implementation Planning Study (clause 6.14)
	

	Specify if the Contractor must provide an implementation planning study:
	

	Specify the implementation planning study objectives and time for provision of study:
	

	Date for delivery of the implementation planning study to the Customer:
	

	Specify if the implementation planning study need to undergo Acceptance Tests in accordance with clause 10.1(b):
	


Item 20   Project Implementation and Payment Plan (PIPP) and Staged Implementation

	Details to be included from the Customer Contract
	Order Details agreed by the Contractor and the Customer

	Project Schedule (clause 6.17)
	

	Invoicing (clause 11.7)
	

	Specify if a PIPP has been created.  

If so, identify the document in this Item and attach as an Annex to this General Order Form: 

E.g. the PIPP is in a document “PIPP v1_1 27/10/11” and Annexure 1 to the Customer Contract.
	

	Staged Implementation (clause 6.20)
	

	Specify if there is to be Staged Implementation:

If so, details of the Deliverables that comprise each Stage must be stated in the PIPP together with the period during which the Customer must give written notice to move to the next Stage (if greater than 10 Business Days):
	


Item 21   Liquidated Damages

	Details to be included from the Customer Contract
	Order Details agreed by the Contractor and the Customer

	Liquidated Damages (clause 6.28 to 6.34)
	

	Specify if Liquidated Damages (LDs) will apply:
	

	Specify the Milestones which are LD Obligations:
	

	Specify the Due Date for completion of each LD Obligation:
	

	Specify the calculation and amount of LDs for each LD obligation:
	

	Specify the maximum number of days LDs are to be paid for each LD obligation:
	


Item 22   Customer Supplied Items (CSI) and Customer Assistance

	Details to be included from the Customer Contract
	Order Details agreed by the Contractor and the Customer

	Customer Supplied Items (CSI) (clause 6.36)
	

	Specify each CSI to be provided by the Customer:

CSI may be:

office access, desks etc (specify location, standards, times of access);

Hardware or software (specify equipment, capacity, versions of software and dates of availability);

VPN access or other remote access (specify capacity and hours available).

[Note:  details of any Customer Personnel should be specified in Item 26].
	

	Specify if any CSI must be covered by support and maintenance contracts including the period of cover, the Contractors rights of access to any third party support help desk, the hours and service levels to which support and maintenance must be available to the Contractor:
	

	Specify the times when each CSI is to be provided:
	

	Specify any requirements to attach to any CSI:

E.g. any standards that the CSI must meet.
	

	Specify if the Contractor must conduct any verification checks of CSI’s to ensure they are satisfactory:
	

	If so, specify the verification check process for each CSI:

Include:

a process to manage satisfactory and unsatisfactory verification checks;

a process to manage ‘reissued’ CSI’s:

a process to manage repeat CSI verification checks:

a process to manage ‘draft’ or ‘incomplete’ and ‘updated’ CSI’s;

a process to manage rejected CSI’s:

a process to manage previously satisfactory CSI which becomes defective:

a list of required verification check forms and/or registers and a corresponding data entry process:

a list of Customer and Contractor nominee/s for responsibility to undertake verification checks:
	

	Specify any amount payable by the Contractor to the Customer for any item of CSI:
	

	Customer Assistance (clause 6.41)
	

	Specify the instructions, information, data, documents, specifications, plans, drawings and other materials that must be provided by the Customer to the Contractor:
	


Item 23   Escrow 

	Details to be included from the Customer Contract
	Order Details agreed by the Contractor and the Customer

	Escrow (clause 6.42)
	

	Specify if an escrow arrangement is required:
	

	Specify the parties to the escrow arrangement:
	

	Specify the time for the escrow arrangement to endure:
	


Item 24   Business Contingency Plan

	Details to be included from the Customer Contract
	Order Details agreed by the Contractor and the Customer

	Business Contingency (clause 6.45)
	

	Specify if a Business Contingency Plan is required:
	

	Specify when the Business Contingency Plan is required:
	

	Specify any information to be included in the Business Contingency Plan including the business contingency services required and the period of the services:
	

	Specify the periods that the Business Contingency Plan must be reviewed, updated by the Contractor:
	

	Specify the time periods that the Contractor is to test the operability of the Business Contingency Plan:
	


Item 25   Secrecy and Security

	Details to be included from the Customer Contract
	Order Details agreed by the Contractor and the Customer

	Access to Customer’s Site (clause 7.4)
	

	Specify any secrecy or security requirements that the Contractor and its Personnel must comply with:

E.g. insert a reference to any document that includes a security requirement.
	


Item 26   Customer’s Personnel

	Details to be included from the Customer Contract
	Order Details agreed by the Contractor and the Customer

	Personnel General (clause 8.5)
	

	Specify the Customer’s Personnel who will be available to work with the Contractor and their roles and responsibilities:

Also specify the times and duration of their involvement as well as their authority levels:
	


Item 27   Specified Personnel

	Details to be included from the Customer Contract
	Order Details agreed by the Contractor and the Customer

	Specified Personnel (clause 8.8)
	

	Specify the identity and roles and responsibilities of any of the Contractor’s Specified Personnel:
	


Item 28   Subcontractors

	Details to be included from the Customer Contract
	Order Details agreed by the Contractor and the Customer

	Agents and Subcontractors (clause 8.17)
	

	Specify which subcontractors are required to provide a Statutory Declaration by Subcontractor, substantially in the form of Schedule 7:
	


Item 29   Quality Standard Accreditation

	Details to be included from the Customer Contract
	Order Details agreed by the Contractor and the Customer

	Contractor Warranties (clause 9.1(h))
	

	Specify any quality standard accreditation arrangements the Contractor must hold during the Contract Period:
	


Item 30   Contractor’s Compliance with Standards, Codes and Laws 

	Details to be included from the Customer Contract
	Order Details agreed by the Contractor and the Customer

	Contractor Warranties (clause 9.1(g))  
	

	Specify any laws (other than Statutory Requirements) the Contractor is to comply with:
	

	Specify any codes, policies, guidelines or standards the Contractor is to comply with:
	


Item 31   Customer’s Compliance with Standards, Codes and Laws 

	Details to be included from the Customer Contract
	Order Details agreed by the Contractor and the Customer

	Customer Warranties (clause 9.3(h))  
	

	Specify any laws (other than Statutory Requirements) the Customer is to comply with:
	

	Specify any codes, policies, guidelines or standards the Customer is to comply with:
	


Item 32   Acceptance Testing

	Details to be included from the Customer Contract
	Order Details agreed by the Contractor and the Customer

	Part 3 Dictionary (clauses 1.2 to 1.4)
	

	Acceptance Test Notification Period is the period from the end of the Acceptance Test Period, within which the Customer must provide to the Contractor written notice of the result of the Acceptance Test.

Specify this period:

If no period is specified, the period is 2 Business Days:
	

	Acceptance Test Data is the data that is provided by the Customer, and agreed by the Contractor that reflects the data the Customer will use in the Deliverable, that is to be used for Acceptance Testing.

Specify the Acceptance Test Data:
	

	Acceptance Test Period is the period for the performance of any Acceptance Tests for any Deliverable.   

Specify this period:

If no period is specified, the period is 10 Business Days from the date of delivery of the Deliverable to the Customer.
	

	Acceptance (clause 10.1)
	

	For each Deliverable, specify whether each Deliverable is to undergo Acceptance Testing:

If not, the Deliverable will be Accepted under clause 10.1(a).
	

	If a Deliverable is not to undergo Acceptance Tests, specify the period required following delivery of the Deliverable as required by the Order Documents when the Actual Acceptance Date (AAD) for a Deliverable occurs:

If no period is specified, then the period is 2 Business Days.
	

	Conducting Acceptance Tests (clause 10.3)
	

	For each Deliverable that is to undergo Acceptance Tests, specify details of the Acceptance Testing requirements:
	

	Specify the identification of the Deliverables or part of the Deliverables to be tested:
	

	Specify the allocation of each Party’s responsibilities in relation to testing, including the Party responsible for conducting the Acceptance Tests:
	

	Specify which Party is to provide the test environment, including hardware, software, power, consumables and other resources and when the environment and resources must be ready for use:
	

	Specify the methodology and process for conducting Acceptance Tests:
	

	Specify the scheduling of Acceptance Tests including the Acceptance Test Period and the Acceptance Test Notification Period:
	

	Specify the Acceptance Criteria used to test whether the Deliverable meets the Contract Specification and other requirements of the Customer Contract:
	

	Specify the Acceptance Test Data required:
	

	If an Acceptance Test document has been created that addresses the above points it can be attached to the General Order Form by identifying the document here:
	


Item 33   Credit/Debit Card 

	Details to be included from the Customer Contract
	Order Details agreed by the Contractor and the Customer

	Payment (clause 11.3)
	

	Specify any credit/ debit card or electronic facility that the Customer may use to pay the Contractor:


	

	Specify any fee that is applicable for payment by credit/debit card
	


Item 34   Intellectual Property

	Details to be included from the Customer Contract
	Order Details agreed by the Contractor and the Customer

	Existing Material (clauses 13.7 and 13.9)
	

	Specify any terms and condition applicable for granting a license for Existing Material owned by a third party:
	

	Specify any fees to be charged for any license to use any of Contractor’s Existing Materials:
	

	Customer Owned New Material (clause 13.10)
	

	Specify if clause 13.10 applies, and if so, to which items of New Material:
	


Item 35   Confidentiality

	Details to be included from the Customer Contract
	Order Details agreed by the Contractor and the Customer

	Confidentiality (clause 14.1)
	

	Specify if the Contractor must arrange for its Subcontractors to execute a Deed of Confidentiality substantially in the form of Schedule 8 – Deed of Confidentiality:
	


Item 36   Insurance Requirements

	Details to be included from the Customer Contract
	Order Details agreed by the Contractor and the Customer

	Insurance (clause 16.7)
	

	Level of indemnity of public liability insurance in respect of each claim for the period of cover.
The default requirement in the Customer Contract is $10,000,000

[Only specify if a higher limit of cover that is required by the Customer Contract:]
	

	Level of indemnity of product liability insurance for the total aggregate liability for all claims for the period of cover.

The default requirement in the Customer Contract is $10,000,000

[Only specify if any higher limit of cover that is required by the Customer Contract:]
	

	If Services are being provided under the Customer Contract the default level of indemnity of professional indemnity insurance for the total aggregate liability for all claims for the period of cover is $1,000,000

[Only specify is a higher limit that is required by the Customer Contract:]
	

	Specify any additional insurance that the Contractor is to hold, including the type of insurance, the term of the insurance and the amount of the insurance:
	


Item 37   Performance Guarantee

	Details to be included from the Customer Contract
	Order Details agreed by the Contractor and the Customer

	Performance Guarantee (clause 17.2)
	

	Specify if the Contractor must arrange for a guarantor to enter into a Performance Guarantee:
	

	Specify the date by which the Performance Guarantee must be provided to the Customer.  If no date is specified the Contractor must provide the Performance Guarantee to the Customer within 30 days of the Commencement Date.
	


Item 38   Financial Security

	Details to be included from the Customer Contract
	Order Details agreed by the Contractor and the Customer

	Financial Security (clause 17.4)
	

	Specify if the Contractor must provide a Financial Security:

If so, specify the amount of the Financial Security:
	

	Specify the date by which the Financial Security must be provided to the Customer:

If no date is specified, the Contractor must provide the Financial Security within 14 days of the Commencement Date.
	


Item 39   Limitation of Liability

	Details to be included from the Customer Contract
	Order Details agreed by the Contractor and the Customer

	Limitation of Liability (clause 18)
	

	If the Parties cannot agree the amount that is legally payable under the Customer Contract for the:

· Non-Recurring Service or Product; and/or

· Short Term Recurring Service

(as applicable) insert the amount that the Parties agree is the best estimate of the Contract Value for the relevant item (the Estimated Contract Price).

Note: It may be necessary to separately identity the amounts payable under a single Customer Contract into separate amounts that are attributable to each of the different types of Product/ Service. 

(See the definition of Contract Value in Part 3)
	[insert, as applicable, the Estimated Contract Price for the:

· Non- Recurring Service or Product; and/or

· Short Term Recurring Service 

if applicable]

	If Services are being provided under any of the following Modules: 

 Module 6 – IT Personnel;   Module 7 – Professional Services;  Module 8 – Data Management;  Module 11 – Web Services; Module 16 - Project Management Services;  Module 17 - Change Management Services;  Module 18 - Knowledge Transfer Services; or Module 20 - Whole of Government Requirements

specify whether the Parties regard the relevant Services as being:

· the supply of a service of the same type on a periodic basis, and so are to be classified as Recurring Services for the purpose of the limitation of liability; or 

· provided in respect of a specific project where the Contractor has been engaged by a Customer to produce, create or deliver a specified outcome or solution that may be subject to Acceptance Testing, in which case the Services are to be classified as Non-Recurring Services for the purpose of the limitation of liability.

(See definition of Non-Recurring Services and Recurring Services in Part 3)
	[State either “Non-Recurring Services”/”Recurring Services” if applicable]


	Details to be included from the Customer Contract
	Order Details agreed by the Contractor and the Customer

	Specify the alternative cap of liability (clause 18.3):
	This section must only be used if the Customer Contract is for Products or Services that are to be used for a Prescribed Use or where the Price Payable exceeds $20,000,000


Item 40   Performance Management Reports

	Details to be included from the Customer Contract
	Order Details agreed by the Contractor and the Customer

	Reporting (clause 21.1)
	

	Specify the reports required, (if any), the time for provision and the agreed format:
	


Item 41   Dispute Resolution

	Details to be included from the Customer Contract
	Order Details agreed by the Contractor and the Customer

	Dispute Resolution (clause 24.11)
	

	Specify the threshold amount in AU$ for issues to be resolved by expert determination under clauses 24.7 to 24.8.
	

	Specify type of issue/s not to be determined by expert determination under clauses 24.7 to 24.8. 
	


Item 42   Termination for Convenience

	Details to be included from the Customer Contract
	Order Details agreed by the Contractor and the Customer

	Termination for Convenience by the Customer (clause 25.4)
	

	Specify whether an amount is payable under clause 25.4(b) if the Customer exercises its right of termination for convenience under clause 25.3:
	


Item 43   Additional Conditions

	Details to be included from the Customer Contract
	Order Details agreed by the Contractor and the Customer

	Specify any Additional Conditions:

Note:  where the Customer Contract is made under a Head Agreement the Customer must obtain the Contract Authority’s consent where an Additional Condition varies a Protected Clause.
	


This General Order Form is part of the Customer Contract and incorporates all Parts, terms and conditions and other documents listed in clause 3.8 of Part 2 as if repeated in full in this General Order Form.

Signed as aN AGREEMEnt

Signed for and on behalf of [insert name of Customer]

	


By [insert name of Customer’s Representative] but not so as to incur personal liability

	


	


Signature of Customer Representative

	


Print name


	


Date

Signed for and on behalf of [insert Contractor’s name and ACN/ABN]

	


	


Signature of Authorised Signatory

	


Print name


	


Date

Schedule 2  : Agreement Documents

Itemise all documentation (including any supplemental terms and conditions agreed to by the Customer, accepted tenders, offers or quotes from the Contractor, and any letter of acceptance or award issued by the Customer) between the Customer and the Contractor.  All such documentation must be itemised in this Schedule 2 and listed below in descending date order (i.e. the latest document is listed first.) 

	Document
	Date of Document

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	


Schedule 3 : Service Level Agreement

This SLA is a sample document only and includes guidance notes in italicised print for consideration in completing the SLA.  These are included simply as suggestions.  Users should obtain legal or other professional advice in developing an SLA to achieve their objectives and derive maximum benefit from the Service relationship.

1. Definitions and Interpretation

1.1 In this Service Level Agreement, unless the contrary intention appears:

“Rebate” means the rebate specified in the Service Level Agreement attached to the General Order Form.

“Service Credit” means the service credit specified in the Service Level Agreement attached to an Order.

1.2 Other capitalised words and expressions used in this SLA are defined in Part 3.

2. General

Purpose of SLA

2.3 This SLA provides a mutual understanding of the Service Level expectations of the Parties and defines a benchmark for measuring the performance of the Service.  [Insert details of any guiding principles such as continuous improvement, continuous satisfaction, proactive solutions and so on that the Parties wish to apply to the relationship.]

Duration of SLA

2.4 This SLA will commence on [insert commencement date] and expire on [insert expiration date].

Review

2.5 This SLA will be reviewed every [3/6/12 months] from the date the SLA commences.

2.6 Where the Contractor is required to provide scoping Services after the commencement of this SLA, the Parties agree to review the SLA at the completion of those Services and update the SLA accordingly.

Notification Procedure

2.7 How are problems in relation to performance of the Services to be notified by the Customer to the Contractor?

Escalation Procedure

2.8 The responsible officers in each Party’s organisation should be identified and the circumstances in which matters may be escalated to those officers for review and resolution.

	 
	Officer

	Level 1
	Customer: Service Level Agreement Manager
Name and Contact Details

Contractor: Service Level Agreement Manager 
Name and Contact Details



	Level 2
	Customer: 

Contractor: 


	Level 2
	Customer: 

Contractor: 


	* Table 1 Escalation levels


Site Information

2.9 Location, specific requirements or unique features about the Site should be set out here, as applicable (clause 12.3 and 15.5 of the Customer Contract).

Hours of Operation

2.10 What are the Customer’s normal hours of operation? When can Services be performed with minimal disruption to the Customer’s operations?

Contract Variations

2.11 Where the Customer requires services that are not included in the SLA or in the Order, or there is a significant change to the Services to the scope of the Customer’s requirements under the Contract which impacts on the contractual terms, then a Contract Variation must be affected in accordance with clause 17.2 of the Customer Contract.
Referenced Documents

2.12 Include details of any Documents that are relevant to the performance of the Services.  See clause 14.6 of the Customer Contract.
3. Services

Customer Responsibilities

3.13 Identify any resources that are to be supplied by the Customer and any responsibilities that are to be retained by the Customer.  See clause 12 of the Customer Contract.
Contractor Provided Services

3.14 The Contractor agrees to provide the following Services:

Include a brief description of the Services to be provided by the Contractor.

Transition In

3.15 Specify the nature of transition in assistance required by the Customer from the Contractor in relation to transfer of equipment, contracts and disengagement from former contractors or in-house service providers.

Management and Consulting

3.16 In addition to ensuring that the Contractor has adequate resources to provide the Services are there other management services required of the Contractor?  Are there external contractual relationships or procurement issues that the Contractor is expected to manage?

Service review and planning for the future

See clause 15.4 of the Customer Contract. The items for review could include:

 FORMCHECKBOX 

Service provided during the review period

 FORMCHECKBOX 

Major incidents during the review period

 FORMCHECKBOX 

Problems that remain outstanding

 FORMCHECKBOX 

Review of Contract Variation requests and progress for enhancements

 FORMCHECKBOX 

Review of any Contract Variation plan

 FORMCHECKBOX 

Future events or business developments that will affect the Service

 FORMCHECKBOX 

Review any potential changes required to the SLA

 FORMCHECKBOX 

Agree items for submission to the executive decision making

 FORMCHECKBOX 

Review schedules for Services provided

Reporting and Analysis

3.17 See clauses 11.10 and 15.3 of the Customer Contract.  Identify the reports and analysis the Customer requires the Contractor to generate as to Service Level performance.

Risk Management and Problem Prevention

3.18 Identify the Risk Management process, including the methodology to be used, the people responsible for creating and approving the risk management reports, and the frequency with which they are produced.
Quality Management

3.19 Identify the Quality Assurance requirements and any methodology that is to be used during the project.
Asset Management

3.20 The Customer may require the Contractor to produce a plan for review and approval in relation to the above three issues.  

The plan would be the basis for benchmarking and assessing Service Level performance.

Disaster Recovery and Business Continuity Planning

3.21 See Clause 15.12 of the Customer Contract.  The Customer may require the Contractor to prepare a plan for review and approval.  

3.22 The plan would be the basis for benchmarking and assessing Service Level performance.

Security

Information Security

3.23 Is the Contractor able to access or use Personal or Confidential Information, or Customer Data in the course of providing the Services? Are there practical requirements, in addition to the contractual requirements in clauses 9 and 10 of the Customer Contract that should be specified?

Security Audit and Internal Audit

3.24 The Customer may require the Contractor to provide a plan demonstrating how it will protect such information or data and take action against employees, against or subcontractors if they do not abide by that plan.  The plan would be the basis for benchmarking and assessing Service Level performance.

Transition Out

3.25 Refer to relevant Modules to determine whether transition out assistance is required. Specify the transition out or disengagement services required from the Contractor.

Technical

 FORMCHECKBOX 

Hardware Maintenance and Support Services

 FORMCHECKBOX 

Software Support Services

 FORMCHECKBOX 

IT Personnel

 FORMCHECKBOX 

Professional Services

 FORMCHECKBOX 

Data Management

 FORMCHECKBOX 

Telecommunications

 FORMCHECKBOX 

GTA Broadband Local Access

 FORMCHECKBOX 

Web Services

 FORMCHECKBOX 

Managed Services

 FORMCHECKBOX 

GTA ISM

 FORMCHECKBOX 

System Integration Services

4. Assumptions

4.26 This clause is intended to provide a contextual reference for the assessment of the Contractor’s performance against the Service Level. There are a number of issues that may be outside of the Contractor’s control that could adversely impact on the Contractor’s capacity to deliver against set performance criteria such as the continuous availability of telecommunications links, bandwidth capacity or third party service interruption issues.

4.27 Also it may be an expectation of the Customer that the Contractor in performing the Service adhere to specific policy or procedural requirements that should be included in this clause.

4.28 In some instances the Service Levels may have been agreed prior to a scoping phase being completed under the Customer Contract. In that instance the Service Levels may be agreed against representations made by the Customer or a notional assessment of the scope of the task expressed as sizing metrics in terms of number of users, outputs, data volumes and so on.

5. Assumptions

Customer Responsibilities

Responsibility

5.29 Indicate the responsibility e.g. maintenance of Customer retained equipment that impact on Contractor Service Levels if for instance the Service is provided off site.

(a) Benchmarking

(b) Service Level

Contractor Responsibilities

Service

5.30 Indicate the Service e.g. Server maintenance

(c) Benchmarking

(d) Service Level

6. Performance Measurement

Depending on the type of Service provided by the Contractor, the performance may be measured on the basis of User satisfaction through review, virtual client assessment or survey process, or measurable on the basis of functionality, timed responses, frequency, speed, quality, or resolution of issues.

	Service/Responsibility
	Frequency
	Benchmark
	Service Level
	Measurement
	When measured

	Identify Service/Responsibility

(Breakdown into components as necessary)


	How often is the Service to be provided?
	Outline high level expectations
	Detailed performance criteria


	Identify method/formula for measurement
	Timing

	* Table 2 Outcomes and Performance Measurement


7. Payment Issues

Payment Schedule

7.31 Include a Schedule of Payments or rates for various services.  A Rebate and Service Credit regime may then be applied against amounts due to the Contractor.

Rebates and Service Credits

7.32 Insert appropriate Rebate and Service Credit regime

Guide Notes:

The Parties may wish to apply categories of criticality to each Service Level for the purposes of assessing when rebates or service credits should apply. As an example:

Category 1 – High level of criticality

Category 2 – Moderate level of criticality

Category 3 – Low level of criticality

Rebates for failure to meet a Service Level could be expressed to apply in different percentages depending on the Service Level category outline above. By way of example if a 5% rebate were to apply to monthly charges payable to the Contractor for failure to meet a Service Level, the rate could be expressed as follows:

For Service Level Category 1 failures: 100% of the 5% rebate

For Service Level Category 2 failures:  50% of the 5% rebate

For Service Level Category 3 failures:  10% of the 5% rebate

Service credits may be awarded for service delivery that exceeds the agreed targets. Service credits can be offset against any rebate due in an agreed accounting period so that the net Rebate can be calculated.

By way of example Service Credits can be accumulated on a monthly basis. The cumulative tally of Service Credits can be reset to zero at the end of an agreed period (perhaps quarterly) after offsetting against the Rebate applicable for that same period.

For exceeding all Service Level Category 1 targets the Service Credit is 50% (of 5%)

For exceeding all Service Level Category 2 targets the Service Credit is 30% (of 5%)

For exceeding all Service Level Category 3 targets the Service Credit is 10% (of 5%)

CONTRACTUAL REMEDIES

7.33 Where the Contractor does not meet the same Service Level under the Service Level Agreement for each month in a consecutive six (6) month period, the Customer shall be entitled to treat such failure as a Substantial Breach for the purposes of clause 18.2 of the Agreement.

8. Incentives and Innovation

8.34 Where the Contractor:

(e) exceeds targets for performance consistently over an agreed time period;

(f) is innovative in developing new processes or systems; or

(g) sources and implements new technologies; and

these accrue benefits and costs savings to the Customer, the Parties may agree to share those costs on terms agreed in the SLA.

Schedule 4 : Variation Procedures

9. Procedures

9.35 Each request or recommendation for a change to the PIPP or any part of the Customer Contract must be submitted in a form substantially similar to the Change Request form attached to this Schedule.

9.36 For each draft Change Request submitted:

(h) the Customer must allocate it with a sequential number;

(i) the draft Change Request must be logged and its progress documented by recording its status from time to time by the Contractor as follows:

(i) requested;

(ii) under evaluation;

(iii) awaiting authorisation;

(iv) cancelled;

(v) pending

(vi) approved/authorised;

(vii) expired;

(viii) in progress;

(ix) applied;

(x) delivered;

(xi) accepted.

9.37 The Party receiving the draft Change Request must within 5 Business Days of receipt (or such longer period set out in the Change Request):

(j) request further information;

(k) provide written notification to the other Party of its approval or rejection of the Change Request.

9.38 If the Customer submits a draft Change Request to the Contractor, and the Contractor believes that there is more than 1 Business Day’s work involved in the evaluation of the Change Request, then prior to commencing work on evaluating the draft Change Request the Contractor may request that the Customer pays for the work involved to evaluate the draft Change Request.  The Customer may then either revise the draft Change Request to require less than 1 Business Day’s work to evaluate it, or agree to pay for the Contractor’s work to evaluate the Change Request in an amount agreed by the Parties, or in absence of agreement, at the Contractor’s then current commercial rates.

9.39 If the Customer Contract has been entered into under a Head Agreement, and the Change Request seeks to vary a Protected Clause and the Customer approves of the Change Request, the Customer must submit the Change Request to the Contract Authority for its approval immediately after it has notified the Contractor that it approves the Change Request.

10. Status

10.40 A Change Request is binding on the Parties only when both Parties have signed it.  Once signed by both parties the Change Request updates the Customer Contract in accordance with the terms of the Change Request.  The Contractor must not implement any draft Change Request until the Customer has signed the Change Request form.

11. Change Request Form
Change Request Brief Details

	Change Request Number
	
	Insert Change Request Number (supplied by the Customer)

	Date of Change Request
	
	Insert date of draft Change Request

	Originator of need for Change Request
	
	Customer or Contractor

	Proposed Implementation Date of Change
	
	Insert proposed date of implementation

	Date of expiry of validity of Change Request 
	
	Insert validity expiry date.  The Change Request is invalid after this date.

	Contractor’s estimated time and cost of evaluation
	
	Insert estimated time and cost of evaluation

	Amount agreed to be paid to the Contractor for evaluating the draft Change Request, if any  

(This applies only if the Customer is the Party that originated the need for a Change Request; and the Contractor estimates the cost of evaluating and drafting the Change Request exceeds 2 Business Days)
	
	Insert amount to be paid to the Contractor for evaluating the draft Change Request


Change Request History Log

	Change Request Version History

	Date
	Issue Version
	Status/Reason for New Issue
	Author

	Insert date
	Insert version
	Insert status/reason
	Insert author

	
	
	
	

	
	
	
	


Details of Change Request

Summary

[Insert a summary of the changes, if required]

Scope

[Insert changes to the scope of Products to be provided and/or any Services, including any extensions to the Contract Period.]

Effect of Change on Contract Specification

[Insert any changes to the Contract Specification]

Effect of change on project timetable

[Insert changes to the project timetable]

New PIPP (annexed)

[Annex new PIPP if required]

Effect of change on charges and timing of payment

[Insert new charges and the timing of payment into the new PIPP]

Changes to CSI

[Insert any changes to the CSI]

Changes to Customer Personnel

[Insert any changes to the Customer’s Personnel]

Changes to Customer ASSISTance

[Insert any changes to the Customer’s Assistance]

Plan for Implementing the Change

[insert the plan for implementing the change – if any.]

The Responsibilities of the parties for implementing the change

[Insert the responsibilities of the respective Parties for implementing the change – if any.]

Responsibilities of the Contractor

[Insert the responsibilities of the Contractor for implementing the change – if any.]

Responsibilities of the Customer

[insert the responsibilities of the Customer for implementing the change – if any.]

Effect On acceptance testing of any Deliverable 

[Insert if there will be any effect on the Acceptance Testing of any Deliverable – or alternatively insert None.]

Effect of change on performance of any Deliverable

[Insert if there will be any effect on performance of any Deliverable – or alternatively insert None.]

effect on users of the system/solution

[Insert if there will be any effect on users of the system/solution – or alternatively insert None.]

effect of change on documentation Deliverables

Changes will be required to the following documents:

[Add any other documents which may be affected.]

effect on training

 Insert if there will an effect on training or alternatively insert None.]  
any other matters which the parties consider important

[insert if there are any other matters.]

Assumptions

The plan for implementing the changes outlined in this Change Request is based on the assumptions listed below:  

[Insert any assumptions. If none then this section will be deleted].

If the assumptions are or become untrue, the Parties will address the effect of this through a subsequent Change Request.

List of Documents That Form Part of this change Request

[Insert a list of the documents that form part of this Change Request]

customer Contract clauses, schedules affected by the proposal are as follows:

[Insert amendments to clauses in the Customer Contract, relevant Schedules including Service Level Agreement]

Note that variations to any of the Protected Clauses require the Customer to obtain the Contract Authority’s approval (clause 26.2))

authorisation

The Contractor must not commence work on the Change Request until is signed by both Parties.  Once signed by both Parties, the Customer Contract is updated by this Change Request and any provisions of the Customer Contract that conflict with this Change Request are superseded.

Signed as an agreement

Signed for and on behalf of [insert name of Customer]

	


By [insert name of Customer’s Representative] but not so as to incur personal liability

	


	


Signature of Customer Representative

	


Print name


	


Date

Signed for and on behalf of [insert Contractor’s name and ACN/ABN]

	


	


Signature of Authorised Signatory

	


Print name


	


Date

Schedule 5 : Escrow Deed

	Deed dated the
	
	day of
	
	20
	


Between
[insert name, and ACN/ABN, if applicable] (“Escrow Agent”) 

	


And
[insert name, and ACN/ABN if applicable] (“the Contractor”) 

	


And
[insert name of Government Party] (“the Principal”) 

	


RECITALS

A. By License Agreement made on the ………………. day of        201[ ], the Contractor has agreed to grant a licence to the Principal to use the Licensed Software.  By the Support Agreement made on the ………………. day of        201[ ], the Contractor has agreed to provide Software Support Services to the Principal in respect of that Licensed Software.  

B. The Contractor and the Principal have agreed to appoint an escrow agent and the Escrow Agent has agreed to act as an escrow agent and to hold the Escrow Material for the Licensed Software on the following terms and conditions.

NOW THIS DEED WITNESS:

12. Agreed Terms and Interpretation

12.41 In this Deed the following words have the following meaning:

Business Day means any weekday that is not a public holiday in New South Wales;
Contract Specifications has the same meaning as in the License Agreement;

Deed means this Deed of Agreement;

Defect means a defect, error or malfunction in that software such that the Licensed Software does not comply with and cannot be used in accordance with the Contract Specifications;

Escrow Fees means the fees set out in Attachment 1 to this Deed;

Escrow Materials means the source code and/or object code of the Licensed Software and all other software programs all as owned by the Contractor, documentation, drawings and plans as well as a list of any third party software programs that would enable a competent programmer skilled in the use of the Licensed Software and any necessary development tools to keep the Licensed Software in good order and repair that are stated in Attachment 3;
Insolvency Event means that a party to this Deed:

(l) stops or suspends or threatens to stop or suspend payment of all or a class of its debts;

(m) is insolvent with the meaning of Section 95A of the Corporations Act 2001 (Cth);

(n) must be presumed by a court to be insolvent by reason of an event set out in Section 459C(2) of the Corporations Act 2001 (Cth);

(o) fails to comply with a statutory demand within the meaning of Section 459F(1) of the Corporations Act 2001 (Cth);

(p) has an administrator appointed or any step preliminary to the appointment of an administrator is taken;

(q) has a mortgagee enter into possession of any property of that party;

(r) has a controller within the meaning of the Section 9 of the Corporations Act 2001 (Cth) or similar officer or appointed to all or any of its property; or

(s) has proceedings commenced, a resolution passed or proposed in a notice of meeting, an application to, or order of, a court made or other steps taken against or in respect of it (other than frivolous or vexatious applications, proceedings, notices or steps) for its winding up, deregistration or dissolution or for it to enter an arrangement, compromise or composition with or assignment for the benefit of its creditors, a class of them or any of them.

License Agreement means the Customer Contract entered into under the Procure IT Framework dated [insert date] pursuant to which the Contractor is providing Licensed Software to the Principal referred to in Recital A;

Licensed Software means the standard off-the-shelf software provided by the Contractor to the Customer and includes any Updates or New Releases of that software that may be provided to the Customer from time to time in accordance with the Software Support Agreement.
 New Release means software which has been produced primarily to extend, alter or improve the Licensed Software by providing additional functionality or performance enhancement (whether or not Defects in the software are also corrected) while still retaining the original designated purpose of the Licensed Software;

Software Support Services means the services to be provided by the Contractor under the Support Agreement;
Support Agreement means the Customer Contract entered into under the Procure IT Framework dated [insert date] pursuant to which the Contractor is providing Software Support Services to the Principal in respect of Licensed Software referred to in Recital A; and

Update means software which has been produced primarily to overcome Defects in, or to improve the operation of, the Licensed Software without significantly altering the Contract Specifications whether or not the Licensed Software has also been extended, altered or improved by providing additional functionality or performance enhancement.

12.42 In this Deed, unless the contrary intention appears:

(t) monetary references are references to Australian currency;

(u) the clause and sub clause headings are for convenient reference only and have no effect in limiting or extending the language of the provisions to which they refer;

(v) a cross reference to a clause number is a reference to all its sub clauses;

(w) words in the singular number include the plural and vice versa;

(x) the words “include(s)” and “including” are not words of limitation;

(y) words importing a gender include any other gender;

(z) a reference to a person includes a partnership and a body whether corporate or otherwise;

(aa) a reference to a clause or sub clause is a reference to a clause or sub clause of this Deed;

(ab) a reference to an Attachment is a reference to an Attachment to this Deed; and

(ac) where a word or phrase is given a particular meaning, other parts of speech and grammatical forms of that word or phrase have corresponding meanings.

12.43 Where an obligation is imposed on a party under this Deed, that obligation shall include an obligation to ensure that no act, error or omission on the part of that party’s employees, agents or subcontractors or their employees or agents occurs which will prevent the discharge of that party’s obligation.

Compliance with Consumer laws

12.44 To the extent that the provisions of the Competition and Consumer Act 2010 (Cth) (CCA) apply to goods or services supplied under this Customer Contract, then the provisions of this Customer Contract are subject to the provisions of the CCA. 

12.45 To the extent that there is a failure to comply with a guarantee under sections 54 to 59 of the CCA in respect of goods which are not goods of a kind that are ordinarily acquired for personal, domestic or household use or consumption, then to the extent permitted by law, the Contractor’s liability is limited to one or more of the following, at the election of the Contractor:

(ad) the replacement of the goods or the supply of equivalent goods;

(ae) the repair of the goods;

(af) the payment of the cost of replacing the goods or of acquiring equivalent goods;

(ag) the payment of the cost of having the goods repaired.

12.46 To the extent that there is a failure to comply with a guarantee in respect of the supply of services under sections 60 to 62 of the CCA, then to the extent permitted by law, the Contractor’s liability is limited to one or more of the following, at the election of the Contractor:

(ah) supplying the services again; or

(ai) payment of the cost of having the services supplied again.

13. Duration

Subject to all applicable fees under this Deed being paid by the Principal in accordance with this Deed, this Deed remains in force until the Escrow Material is released in accordance with this Deed or this Deed is terminated or expires in accordance with its terms.

14. Appointment of Escrow Agent

The Escrow Agent is hereby appointed jointly by the Principal and the Contractor to hold the Escrow Material and, if the conditions for release under clause 8 below  are met, to release the Escrow Material in accordance with this Deed.

15. Contractor’s Obligations

15.47 The Contractor shall deliver to, and deposit with, the Escrow Agent one copy of the Esrow Material within 7 days of the date of this Deed (or such other time as otherwise agreed).

15.48 The Contractor shall maintain, amend, modify, up-date and enhance the Escrow Material quarterly and shall ensure on a quarterly basis that the Escrow Material deposited with the Escrow Agent is kept fully up-to date and accurately reflects the Licensed Software including all modifications, amendments, Updates and New Releases made to, or in respect of, the Licensed Software.

15.49 The Contractor warrants to the Principal that the Escrow Material is, to the best of the knowledge of the Contractor, free from any virus or program device which would prevent the Licensed Software from conforming with the Contract Specifications or which would prevent or impede a thorough and effective verification thereof.

16. Escrow Agent’s Obligations

16.50 The Escrow Agent shall accept custody of the Escrow Material on the date of delivery in accordance with clause 4.1 above and, subject to the terms and conditions of this Deed, shall hold the Escrow Material on behalf of the Principal and the Contractor.

16.51 The Escrow Agent shall take all reasonable necessary steps to ensure the preservation, care, maintenance, safe custody and security of the Escrow Material while it is in the possession, custody or control of the Escrow Agent, including storage in a secure receptacle and in an atmosphere which does not harm the Escrow Material or in a secure electronic environment.

16.52 The Escrow Agent shall bear all risks of loss, theft, destruction of or damage to the Escrow Material while it is in the Escrow Agent’s possession, custody or control where such loss, theft, destruction or damage is caused by negligent, malicious, reckless or unlawful act or omission of the Escrow Agent, its employees or agents.58

16.53 If the Escrow Material is lost, stolen, destroyed or damaged while it is in the possession, custody or control of the Escrow Agent, the Escrow Agent shall immediately notify the Principal and the Contractor.

16.54 Unless this Deed is terminated in accordance with clause 9.2(b) below, the Contractor shall, upon receipt of notice from the Escrow Agent under clause 5.4 above, promptly deposit a replacement copy of the Escrow Material with the Escrow Agent.

16.55 Without limiting any other rights the Contractor and the Principal may have under this Deed or at law, where the loss, damage or destruction of the Escrow Material is caused by the negligent, malicious, reckless or unlawful act or omission of the Escrow Agent, the Escrow Agent must reimburse the Contractor for the reasonable cost of depositing a replacement copy of the Escrow Material.

16.56 The Escrow Agent is not obliged to determine the nature, completeness or accuracy of the Escrow Material lodged with it.

16.57 To the extent permitted by law, the Escrow Agent’s liability, to both the Principal and the Contractor collectively, in contract (including under an indemnity), tort (including negligence), breach of statutory duty or otherwise in respect of any loss, damage or expense arising out, of or in connection with, this Deed shall not exceed in aggregate for all claims that arise out, of or in connection with, this Deed the greater of:

(aj) $100,000; or

(ak) two times the Escrow Fees paid, or due and unpaid, in the year that the claim first arises.

17. Escrow Fee and Expenses

17.58 The Principal shall pay all applicable Escrow Fees plus any applicable GST to the Escrow Agent.

17.59 All expenses and disbursements incurred by the Escrow Agent in connection with this Deed shall be borne wholly and completely by the Escrow Agent.

17.60 All expenses and disbursements incurred by the Contractor in connection with this Deed shall be borne wholly and completely by the Contractor.

18. Testing and Verification

18.61 The Principal may engage the Escrow Agent or an independent assessor to undertake analysis and tests of the Escrow Material for verification purposes on its behalf.

18.62 The Escrow Agent shall release the Escrow Material to the independent party upon presentation of a release form signed by the Principal and the Contractor specifying the material to be released and identifying the person to whom that material may be released.

18.63 The Escrow Material released pursuant to clause 7.2 above must be returned to the Escrow Agent or its employees or agents and the Principal shall ensure that the confidentiality of the Escrow Material so released is preserved and that it is not used for any purpose other than the verification that the Contractor has complied with its obligations under this Deed.

18.64 All costs that Escrow Agent incurs in assisting the assessment shall be borne by the Principal, and must be paid within 7 days of receipt of an invoice from the Escrow Agent.

19. Release of the Escrow Material

19.65 The Escrow Agent shall not release, or allow access to, the Escrow Material except in accordance with the provisions of this Deed.

19.66 If: 

(al) an Insolvency Event has occurred in relation to the Contractor; or

(am) the Principal has validly terminated the Support Agreement for cause (each of (a) and (b) being a Trigger Event),

19.67 and the Principal wishes the Escrow Agent to release the Escrow Material to it, the Principal must within 20 Business Days of the Trigger Event provide written notice in the form of a statutory declaration to both the Escrow Agent and the Contractor stating which Trigger Event has occurred.  If the Contractor does not, within 20 Business Days of receiving the notice, rectify the Trigger Event or provide another remedy that is satisfactory to the Principal, the Principal may provide the Escrow Agent with a further statutory declaration confirming that the Contractor has not rectified the Trigger Event in the required time or provided another remedy that is satisfactory to the Principal and require the Escrow Agent to immediately release the Escrow Material to the Principal (“Final Release Notice”).  The Escrow Agent shall release the Escrow Material to the Principal promptly after receiving the Final Release Notice.

19.68 Where: 

(an) the License Agreement has been lawfully terminated by the Contractor or the period of license has expired;

(ao) the Support Agreement has been lawfully terminated by the Contractor or the period of Software Support Services has expired;

(ap) the Principal has agreed to the release; 

(aq) this Deed is terminated in accordance with clause 9 below; or

(ar) the Contractor is not obligated under the Agreement to execute a substantially similar Deed to replace this Deed, 

(as) the Escrow Agent shall, upon written request from the Contractor, release the Escrow Material to the Contractor.

19.69 In the event that the Escrow Materials are released to the Principal under this Deed, the Principal:

(at) is granted a limited right to use the Escrow Materials:

(i) for the same usage rights as the Principal has been granted the right to use the Licensed Software under the License Agreement; and

(ii) to correct Defects in the Licensed Software; and

(au) subject to (c), must use the Escrow Materials subject to all the other terms of the License Agreement, as if the Escrow Material is included in the definition of Licensed Software in that License Agreement; and

(av) must keep the Escrow Materials strictly confidential and not disclose them to any person, and must not use them for any purpose other than that referred to in clause 8.5
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(a) above.

This clause 8.5 survives expiry or termination of this Deed.

20. Termination

20.70 The Escrow Agent may, by giving 3 months prior written notice to the Principal and the Contractor, terminate this Deed subject to the pro-rata refund of any advance payment of the Escrow Fee.

20.71 The Principal or the Contractor may terminate this Deed immediately if the Escrow Agent:

(aw) has become subject to any form of insolvency administration; or

(ax) is in breach of any obligation under this Deed so that there is a substantial failure by the Escrow Agent to perform or observe this Deed.

20.72 If this Deed is terminated in accordance with this clause 9 while the Agreement remains in force, and the Principal continues to use the Licensed Software, the Principal and the Contractor shall enter into a new escrow agreement on substantially the same terms and conditions as are set out in this Deed, with an alternative escrow agent who is acceptable to both the Principal and the Contractor.

20.73 The Principal and the Contractor may, upon giving 30 days prior written notice to the Escrow Agent, jointly terminate this Deed, however in this case, no refund of advance payment of the Escrow Fee will be payable by the Escrow Agent.

21. Confidentiality

21.74 The Escrow Agent shall not, except as permitted by this Deed, make public or disclose to any person any information about this Deed or the Escrow Material.

21.75 The Escrow Agent shall not reproduce, or cause to have reproduced, a copy of the Escrow Material or any part thereof, except as may be necessary to electronically store (and maintain a back up) of the Escrow Material.

21.76 The obligations under this clause 10 shall survive the termination of this Deed.

22. Compliance with Laws

22.77 The Escrow Agent shall, in carrying out this Deed, comply with the provisions of any relevant Statutes, Regulations, By-Laws and the requirements of any Commonwealth, State or local authority.

23. Resolution of Disputes

23.78 The Parties agree to resolve any conflicts or issues between them in relation to this Deed as follows:

Negotiation

(ay) if there is a disagreement between the parties arising out of this Deed (a “Dispute”), then within 10 Business Days of a Party notifying the other party or parties of the Dispute, a senior representative from each party must meet and use all reasonable endeavours acting in good faith to resolve the Dispute by joint discussions.

Mediation

(az) If the Dispute is not settled within 10 Business Days of notification under clause 12.1
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(a), the parties must submit the Dispute to mediation administered by one of the following bodies as agreed by the parties:

(i) the Australian Commercial Disputes Centre Limited (ACDC);

(ii) the Institute of Arbitrators and Mediators Australia (IAMA); or 

(iii) Lawyers Engaged in Alternative Dispute Resolution (LEADR); or

failing agreement, the ACDC.

(ba) The mediator will be an independent person agreed between the parties or, failing agreement, a mediator will be appointed by the President of the body determined under clause 12.1
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(b) above.

(bb) Any mediation meetings and proceedings under this clause 12.1 must be held in Sydney, New South Wales.

Court proceedings and other relief

(bc) A party may not start court proceedings in relation to a Dispute until it has followed the procedures in this clause 12.1 but the parties have not agreed a resolution within 30 Business Days of the appointment of the mediator, unless the party seeks injunctive or other interlocutory relief.

Continuation of rights and obligations

(bd) Despite the existence of a Dispute, each party must continue to perform this Deed.

24. Applicable Law

This Deed shall be governed by and construed in accordance with the laws from time to time in force in New South Wales.  The parties shall submit to the exclusive jurisdiction of the courts of New South Wales.

25. Variation and Waiver

25.79 This Deed shall not be varied either in law or in equity except by a deed duly executed by the Escrow Agent, the Principal and the Contractor.

25.80 A waiver by one party of a breach of a provision of this Deed by another party shall not constitute a waiver in respect of any other breach or of any subsequent breach of this Deed.  The failure of a party to enforce a provision of this Deed shall not be interpreted to mean that party no longer regards that provision as binding.

26. Assignment

The Contractor, Principal and the Escrow Agent, or any of these, shall not assign, in whole or in part, its benefits under this Deed without the written consent of the other two parties, which shall not be unreasonably withheld.

27. Severability

Each provision of this Deed, and each part of it shall, unless the context otherwise necessarily requires it, be read and construed as a separate and severable part, so that if any provision, or part of a provision is void or otherwise unenforceable for any reason, then that provision, or part shall be severed and the remainder shall be read and construed as if the severable part had never existed.60

28. Notices

28.81 A notice or other communication is properly given or served if the party delivers it by hand, posts it or transmits a copy electronically (electronic mail or facsimile) to the address last advised by one of them to the other.  Where the notice is given or served electronically, the sending party must confirm receipt by some other means. The address for services of notice for a party is, in the case of the:

Escrow Agent
Physical address: 
Postal address: 

Phone number: 
Fax number: 
Email address: 

Contractor
Physical address: 

Postal address: 

Phone number: 

Fax number: 

Email address: 
Principal
Physical address: 

Postal address: 

Phone number: 
Fax number: 
Email address: 
or such other address as a party may notify to the other party in writing from time to time.

28.82 A notice or other communication is deemed to be received if:

(be) delivered by hand, when the party who sent the notice holds a receipt for the notice signed by a person employed at the physical address for service;

(bf) sent by post from and to an address within Australia, after three (3) Business Days;

(bg) sent by post from or to an address outside Australia, after ten (10) Business Days; or

(bh) sent by facsimile, at the time which the facsimile machine to which it has been sent records that the communication has been transmitted satisfactorily (or, if such time is outside normal business hours, at the time of resumption of normal business hours).

EXECUTED AS A DEED

Signed, sealed and delivered by [insert full legal name of Escrow Agent and ACN/ABN]

	


in accordance with s127 of the Corporations Act 2001 (Cth) by:

	
	
	


Signature Director
Signature of Director/Secretary
	
	
	


Print name
Print name

	
	
	


Date

Date

Signed, sealed and delivered by [insert full legal name of Contractor and ACN/ABN]

	


in accordance with s127 of the Corporations Act 2001 (Cth) by:

	
	
	


Signature Director
Signature of Director/Secretary
	
	
	


Print name
Print name

	
	
	


Date

Date

Signed, sealed and delivered by [insert full legal name of Principal and ACN/ABN]

	


in accordance with s127 of the Corporations Act 2001 (Cth) by:

	
	
	


Signature Director
Signature of Director/Secretary
	
	
	


Print name
Print name

	
	
	


Date

Date

Escrow Deed of Agreement

ATTACHMENT 1

Details of Escrow fees:

REVIEW OF FEES

Escrow Deed of Agreement

ATTACHMENT 2

Details of licensed software to be held in Escrow

	Source Code:
	
	

	
	
	

	Flow Charts:
	
	

	
	
	

	Diagrams:
	
	

	
	
	

	Listings:
	
	


Escrow Deed of Agreement

ATTACHMENT 3

Supporting materials

Insert details of support material relevant to the Licensed Software, for example:

· technical documentation sufficient to allow a competent computer programmer to understand and maintain the version of the software to which the documentation relates.

· relevant maintenance tools and compilers and assemblers (if standard tools, description thereof will suffice) and third party software utilities.

· description of code generation.

· description of third party software required for support and availability thereof.

· identification of key personnel involved with the development of the software.

· operational manuals, listings, flow charts etc.

· details of machine/processor/system configuration.

	

	

	

	

	


Schedule 6 : Deed Poll – Approved Agents

This Deed Poll is made on [insert date] by [insert full legal name of Approved Agent and ACN/ABN] (Approved Agent) in favour of [insert full legal name of Contract Authority] (Contract Authority)

29. Definitions

29.83 Customer means [insert full legal name of the Customer].
29.84 Customer Contract means the agreement dated [insert date] signed by the Customer and the Approved Agent as agent for the supply of the Products and/or Services under that agreement.

By this Deed:

1. The Approved Agent warrants to the Customer that it is the lawful agent of the Contractor to provide the Products and/or Services under the Customer Contract.

Signed, sealed and delivered by [insert full legal name of Approved Agent and ACN/ABN]

	


in accordance with s127 of the Corporations Act 2001 (Cth) by:

	
	
	


Signature Director
Signature of Director/Secretary
	
	
	


Print name
Print name

	
	
	


Date

Date

Schedule 7 : Statutory Declaration – Subcontractor

Oaths Act (NSW), 1900 Ninth Schedule

	I,
	
	do solemnly and sincerely declare that to the best of my 

	
	knowledge and belief:


1.
[insert full Subcontractor company name and its ACN/ABN] (Subcontractor) has been selected as subcontractor to, [insert name of the Contractor and its ACN/ABN] (Contractor) under an agreement between the [insert name of Customer] (Customer) and the Contractor dated [insert date of Customer Contract].
2.
The Subcontractor will offer to enter into an agreement with the Contractor in connection with the Customer Contract on terms that are not inconsistent with the terms of the Customer Contract in so far as those terms are relevant to the Subcontractor.

3.
As at the date of this Statutory Declaration there are no reasons of which I am aware that would prevent the Subcontractor’s agreement with the Contractor from being performed in a manner that would allow the satisfactory and timely performance of that subcontract.

And I make this solemn declaration, as to the matter aforesaid according to the law in this behalf made, and subject to the punishment by law provided for any wilfully false statement in any such declaration.

	Declared at
	
	


	the
	
	day of
	
	20
	


	Before me,
	
	


Schedule 8 : Deed of Confidentiality

	Deed of Agreement dated the
	
	day of
	
	20
	


Between 
[insert name of the Customer (Customer)

	


And
[insert name and address of Subcontractor] (Subcontractor)

	


RECITALS

(A) In the course of the Subcontractor assisting in the supply by the Contractor of certain Deliverables for the Customer under a subcontract agreement between the Subcontractor and the Contractor, the Subcontractor will have access to, and may become aware of, Confidential Information belonging to, or in the possession of, the Customer.

(B) Improper use or disclosure of the Confidential Information would severely damage the Customer’s ability to perform its governmental/statutory functions and would severely damage the commercial interests of the Customer.

(C) The Customer requires, and the Subcontractor agrees, that it is necessary to take all reasonable steps (including the execution of this Deed) to ensure that the Customer’s Confidential Information is kept confidential. 

(D) This Deed sets out the terms on which the Subcontractor will have access to the Confidential Information.

WHAT IS AGREED

30. Recitals

The Parties acknowledge the truth and accuracy of the Recitals.

31. Interpretation

Definitions

31.85 In the interpretation of this Deed unless a contrary intention appears the following expressions will have the following meanings:

Agreement means the Customer Contract entered into under the Procure IT Framework between the Contractor and the Customer under which the Contractor will supply Deliverables to the Customer dated [insert date].

Business Day means any day that is not a Saturday, Sunday or a public holiday in New South Wales.
Confidential Information means information that:

(bi) is by its nature confidential; or

(bj) is communicated by the Customer to the Subcontractor as confidential; or

(bk) the Subcontractor knows or ought to know is confidential; or

(bl) relates to:

(i) the Products and Services;

(ii) the financial, the corporate and the commercial information of the Customer;

(iii) the affairs of a third party (provided the information is non-public); and

(iv) the strategies, practices and procedures of the State and any information in the Subcontractor’s possession relating to the State public service, 

but excludes any information which the Subcontractor can establish was:

(v) in the public domain, unless it came into the public domain due to a breach of confidentiality by the Subcontractor or another person;

(vi) independently developed by the Subcontractor; or

(vii) in the possession of the Subcontractor without breach of confidentiality by the confidant or other person. 

Contractor means [insert name of Contractor].

Deliverables means any product or service and any associated material offered for supply or provided by the Contractor in accordance in the Agreement.

Express Purpose means the Subcontractor performing the obligations under its subcontract agreement with the Contractor.

Intellectual Property Rights means all intellectual property rights including:

(a) copyright, patent, trademark, design, semi-conductor or circuit layout rights, registered design, trademarks or trade name and other protected rights, or related rights, existing worldwide; and

(b) any licence, consent, application or right, to use or grant the use of, or apply for the registration of, any of the rights referred to in (a),

but does not include the right to keep confidential information confidential, moral rights, business names, company names or domain names.

Notice means notice in writing given in accordance with this Deed.

State means the State of New South Wales.

General

31.86 Headings are for convenience only, and do not affect interpretation.  The following rules also apply in interpreting this Deed, except where the context makes it clear that a rule is not intended to apply

31.87 A reference to:

(bm) legislation (including subordinate legislation) is a reference to that legislation as amended, re-enacted or replaced ,and includes any subordinate legislation issued under it;

(bn) a document or agreement, or a provision of a document or agreement, is a reference to that document, agreement or provision as amended, supplemented, replaced or novated;

(bo) a person includes any type of entity or body of persons whether or not it is incorporated or has a separate legal entity;

(bp) anything (including a right, obligation or concept) includes each part of it.

31.88 If this Deed expressly or impliedly binds more than one person then it shall bind each such person separately and all such persons jointly.

31.89 A singular word includes the plural, and vice versa.

31.90 A word which suggests one gender includes the other gender.

31.91 The words “include(s)” and “including” are not words of limitation.

31.92 If a word is defined, another part of speech of that word has a corresponding meaning.

32. Non disclosure

32.93 The Subcontractor must not disclose the Confidential Information to any person without the prior written consent of the Customer.

32.94 The Customer may grant or withhold its consent in its discretion.

32.95 If the Customer grants its consent, it may impose conditions on that consent, including a condition that the Subcontractor procures the execution of a Deed in these terms by the person to whom the Subcontractor proposes to disclose the Confidential Information.

32.96 If the Customer grants consent subject to conditions, the Subcontractor must comply with those conditions.52

32.97 Despite clause 3.1, the Subcontractor may disclose the Confidential Information:

(bq) to its directors, officers, employees and contractors;

(br) to the Contractor and its directors, officers, employees and the Contractor’s other contractors who are engaged in the supply of the Deliverables and their directors, officers, employees,

each referred to a permitted recipients, where such disclosure is essential to carrying out their duties in respect of the Express Purpose. 

32.98 Despite clause 3.1, the Subcontractor may disclose the Confidential Information:

(bs) to its lawyers, accountants, insurers, financiers and other professional advisers where the disclosure is in connection with advising on, reporting on, or facilitating the performance under this Deed; or

(bt) if the Subcontractor is required to disclose by law, order of a court or tribunal of competent jurisdiction or the listing rules of an applicable securities exchange.

32.99 Before disclosing the Confidential Information to a permitted recipient, the Subcontractor will ensure that the permitted recipient is aware of the confidentiality requirements of this Deed and is advised that it is strictly forbidden from disclosing the Confidential Information or from using the confidential information other than as permitted by this Deed.

32.100 The Confidential Information must not be copied or reproduced by the Subcontractor or the permitted recipients without the expressed prior written permission of the Customer, except as for such copies as may be reasonably required for the Express Purpose.

32.101 If any person, being any director, officer, contractor or employee of the Subcontractor, who has had access to the Confidential Information in accordance with this clause 3 leaves the service or employ of the Subcontractor then the Subcontractor will procure that that person does not do or permit to be done anything which, if done or permitted to be done by the Subcontractor, would be a breach of the obligations of the Subcontractor under this Deed.

33. Restriction on use

33.102 The Subcontractor must use the Confidential Information only for the Express Purpose and must not without the prior written consent of the Customer use the Confidential Information for any purpose other than the Express Purpose.

33.103 The Subcontractor must, unless otherwise authorised by the prior written consent of the Customer:

(bu) treat as confidential and secret all of the Confidential Information which the Subcontractor has already acquired or will acquire from the Customer;

(bv) take proper and adequate precautions at all times and enforce such precautions to preserve the confidentiality of the Confidential Information and take all necessary action to prevent any person obtaining access to the Confidential Information other than in accordance with this Deed;

(bw) not directly or indirectly use, disclose, publish or communicate or permit the use disclosure, publication or communication of the Confidential Information to any person other than in accordance with this Deed;

(bx) not copy or disclose to any person in any manner any of the Confidential Information other than in accordance with this Deed; and

(by) ensure that the permitted recipients comply with the terms of this Deed and keep the Confidential Information confidential and not use or disclose the Confidential Information other than as permitted by this Deed.

34. Survival

34.104 This Deed will survive the termination or expiry of the Agreement for a period of 6 years.

35. Rights of the Customer

Production of Documents

35.105 The Customer may demand the delivery up to the Customer of all documents in the possession or control of the Subcontractor containing the Confidential Information.

35.106 The Subcontractor must immediately comply with a demand under this clause 6.

35.107 If the Customer makes a demand under this clause 6, and documents containing the Confidential Information are beyond the Subcontractor’s possession or control, then the Subcontractor must provide full particulars of the whereabouts of the documents containing the Confidential Information, and the identity of the person in whose possession or control they lie.
35.108 In this clause 6, “documents” includes any form of storage of information, whether visible to the eye or not.

Legal Proceedings

35.109 The Customer may take legal proceedings against the Subcontractor or third parties if there is any actual, threatened or suspected breach of this Deed, including proceedings for an injunction to restrain such breach.

36. Indemnity and release

36.110 The Subcontractor is liable for, and agrees to indemnify and keep indemnified the Customer in respect of, any claim, damage, loss, liability, cost, expense, or payment which the Customer suffers or incurs as a result of:

(bz) a breach of this Deed (including a breach of this Deed which results in the infringement of the rights of any third party); or

(ca) the disclosure or use of the Confidential Information by the Subcontractor or the permitted recipients other than in accordance with this Deed.

37. No exclusion of law or equity

This Deed does not exclude the operation of any principle of law or equity intended to protect and preserve the confidentiality of the Confidential Information.

38. Waiver

38.111 No waiver by the Customer of one breach of any obligation or provision of this Deed will operate as a waiver of another breach of any other obligation or provision of this Deed.

38.112 None of the provisions of this Deed will be taken to have been varied waived discharged or released by the Customer unless by its express consent in writing.

39. Remedies cumulative

Cumulative 

39.113 The rights and remedies provided under this Deed are cumulative and not exclusive of any other rights or remedies.

Other Instruments

39.114 Subject to the other covenants of this Deed, the rights and obligations of the parties pursuant to this Deed are in addition to and do not derogate from any other right or obligation between the parties under any other Deed or agreement to which they are parties.

40. Variations and amendments

No term or provision of this Deed may be amended or varied unless reduced to writing and signed by the parties in the same manner as this instrument.

41. Applicable law

This Deed will be governed and construed in accordance with the laws of the State.

42. Notices

42.115 Notices must be sent to the other party at the address shown in this Deed, or the address last notified to the other party in writing, or in the case of the Subcontractor, at the Subcontractor’s registered office.

42.116 All notices must be in writing and signed by the relevant party and must be given either by hand delivery, post or facsimile transmission.

42.117 If delivery or receipt of a notice is not made on a Business Day, then it will be taken to be made on the next Business Day.54

EXECUTED AS A DEED

Signed, sealed and delivered by [insert name of Customer]

	


By [insert name of Customer Representative] but not so as to incur personal liability

	


In the presence of: [insert name of witness]

	


	
	
	


Signature of Customer
Signature of Witness
	
	
	


Print name
Print name

	
	
	


Date

Date

Signed, sealed and delivered by [insert Subcontractor’s name and ACN/ABN]

	


in accordance with s127 of the Corporations Act 2001 (Cth) by:

	
	
	


Signature Director
Signature of Director/Secretary
	
	
	


Print name
Print name

	
	
	


Date

Date

Schedule 9 : Performance Guarantee

	Deed dated the
	
	day of
	
	20
	


Between [insert full legal name of the Customer] (Customer)

	


And [insert full legal name and any ACN/ABN of the Guarantor] (Guarantor)

	


Purpose [insert full legal name and ACN/ABN of the Contractor] (Contractor) has agreed to offer to supply Products and Services to the Customer under a contract dated [insert date of Customer Contract] (Customer Contact).

DEFINITIONS

Business Day means any weekday that is not a public holiday in New South Wales.

Contract Authority means [insert legal name of Contract Authority].

Head Agreement means [insert date and parties to the Head Agreement].

Insolvency Event means where the Contractor:

(cb) stops or suspends or threatens to stop or suspend payment of all or a class of its debts;

(cc) is insolvent with the meaning of Section 95A of the Corporations Act 2001 (Cth);

(cd) must be presumed by a court to be insolvent by reason of an event set out in Section 459C(2) of the Corporations Act 2001 (Cth);

(ce) fails to comply with a statutory demand within the meaning of Section 459F(1) of the Corporations Act 2001 (Cth);

(cf) has an administrator appointed or any step preliminary to the appointment of an administrator is taken;

(cg) has a mortgagee enter into possession of any property of that Party;

(ch) has a controller within the meaning of the Section 9 of the Corporations Act 2001 (Cth) or similar officer appointed to all or any of its property; or

(ci) has proceedings commenced, a resolution passed or proposed in a notice of meeting, an application to, or order of, a court made or other steps taken against or in respect of it (other than frivolous or vexatious applications, proceedings, notices or steps) for its winding up, deregistration or dissolution or for it to enter an arrangement, compromise or composition with or assignment for the benefit of its creditors, a class of them or any of them.

Notice in Writing means a notice signed by a party’s authorised representative or his/her delegate or agent.
BY THIS DEED

By this Deed, the Guarantor guarantees to the Customer the performance of the obligations undertaken by the Contractor under the Customer Contract on the following terms and conditions:

1. If the Contractor (unless relieved from the performance of the Customer Contract by the Customer or by statute or by a decision of a tribunal of competent jurisdiction) fails to execute and perform its undertakings under the Customer Contract, the Guarantor will, if required to do so by the Customer, complete or cause to be completed the undertakings contained in the Customer Contract.

2. Where the Guarantor consists of more than one legal person each of those persons agree to be bound jointly and severally by this Deed of Guarantee, and:

(a) where the Customer Contract is made under a Head Agreement, the Contract Authority (acting as agent of the Customer); or

(b) in all other cases, the Customer,

may enforce this Deed of Guarantee against all or any of the persons who constitute the Guarantor. [amend this clause as applicable]

3. The Guarantor will not be discharged, released or excused from this Deed of Guarantee by an arrangement made between the Contractor and Customer with or without the consent of the Guarantor, or by any alteration, amendment or variation in the obligations assumed by the Contractor or by any forbearance whether as to payment, time, performance or otherwise.

4. The obligations of the Contractor will continue in force and effect until the completion of the undertakings of this Deed of Guarantee by the Guarantor.

5. The obligations and liabilities of the Guarantor under this Deed of Guarantee will not exceed:

(a) the obligations and liabilities of the Contractor under the Customer Contract; and

(b) $ [insert dollar amount]. 

6. Where the Contractor has failed to perform under the Customer Contract, the obligations of the Guarantor will continue even though the Contractor has been the subject of an Insolvency Event.

7. The rights and obligations under this Deed of Guarantee will continue until all obligations of the Contractor under the Customer Contract have been performed, observed and discharged.

8. A notice under this Deed of Guarantee must be a Notice in Writing.

9. The address for services of Notices in Writing under this Deed of Guarantee for a party is, in the case of the:

Guarantor

Physical address

Postal address

Fax number

Contractor

Physical address

Postal address

Fax number

Customer

Physical address

Postal address

Fax number

Or such other address as a party may notify to the other party in writing from time to time.

10. A Notice in Writing is deemed to be received if:

(a) delivered by hand, when the party who sent the notice holds a receipt for the notice signed by a person employed at the physical address for service;

(b) sent by post from and to an address within Australia, after 3 Business Days;

(c) sent by post from or to an address outside Australia, after 10 Business Days;

(d) sent by facsimile, at the time which the facsimile machine to which it has been sent records that the communication has been transmitted satisfactorily (or, if such time is outside normal business hours, at 9.00 am the next Business Day).

11. The laws of the New South Wales govern the this Deed of Guarantee and the parties submit to the exclusive jurisdiction of the courts of New South Wales.

EXECUTED BY THE PARTIES AS A DEED AT THE DATE STATED BELOW
Signed, sealed and delivered by [insert name of the Customer].

	


By [insert name of Customer representative]

	


In the presence of: [insert name of witness not a party to this Deed]]

	


	
	
	


Signature of Customer representative
Signature of Customer’s Witness
	
	
	


Print Name
Print Name

	
	
	


Date

Date

Signed, sealed and delivered by [insert Contractor’s name and ACN/ABN]

	


in accordance with s127 of the Corporations Act 2001 (Cth) by:

	
	
	


Signature Director
Signature of Director/Secretary
	
	
	


Print name
Print name

	
	
	


Date

Date

Schedule 10 : Financial Security

	Deed dated the
	
	day of
	
	20
	


Between [insert name of the Customer] (Customer)

	


And [insert name and ACN/ABN] (Guarantor)

	


DEFINITIONS

Business Day means any weekday that is not a public holiday in New South Wales.

BY THIS DEED:

1. The ______________[insert name of the Contractor and the ACN/ABN] (Contractor) has agreed to supply Deliverables to the Customer under a contract [insert date and name of parties to the Customer Contract] (Customer Contract). 

2. The Guarantor unconditionally agrees to pay to the Customer on demand without reference to the Contractor and separate from any notice given by the Contractor to the Guarantor not to pay same, any sum or sums which may from time to time be demanded in writing by the Customer to a maximum aggregate sum of $ [insert dollar amount].

3. The Guarantor’s liability under this Financial Security will be a continuing liability until the sooner of:

(a) payment is made up to the maximum aggregate sum;

(b) the Customer notifies the Guarantor that this Financial Security is no longer required;

(c) [insert date]; [Note: This date should be the date that is one year from the date that the last Deliverable under the Customer Contract is scheduled to pass its Acceptance Tests, or if no Acceptance Tests were required, the date that is scheduled to be 180 days from the date of delivery of the last Deliverable or performance of the last Service under the Contract]
(d) the date the Customer and Contractor agree in writing to release the Guarantor. 

4. No provision of this Financial Security may be waived, amended, supplemented or otherwise modified except by written instrument signed by the Guarantor and the Customer.

5. The laws of New South Wales govern this Guarantee and the parties submit to the exclusive jurisdiction of the courts of New South Wales. 

6. A notice or other communication is properly given or served if the party delivers it by hand, posts it or transmits a copy by facsimile to the address last advised by one of them to the other.  Where the notice is given or served by facsimile, the sending party must confirm receipt by any other means.

7. The address for services of notice for a party is, in the case of the:

Guarantor

Physical address

Postal address

Phone number

Fax number

Contractor

Postal address

Phone number

Fax number

Customer

Postal address

Phone number

Fax number

or such other address as a party may notify to the other party in writing from time to time.

8. A notice or other communication under this Financial Security is deemed to be received if:

(e) delivered by hand, when the party who sent the notice holds a receipt for the notice signed by a person employed at the physical address for service;

(f) sent by post from and to an address within Australia, after 3 Business Days;

(g) sent by post from or to an address outside Australia, after 10 Business Days; or

(h) sent by facsimile, at the time which the facsimile machine to which it has been sent records that the communication has been transmitted satisfactorily (or, if such time is outside normal business hours, at the time of resumption of normal business hours).
EXECUTED BY THE PARTIES AS A DEED ON THE DATE STATED BELOW

Signed, sealed and delivered by [insert name of Customer]

	


By [insert name of Customer representative]

	


In the presence of: [insert name of witness not a party to this Deed]

	


	
	
	


Signature of Customer representative




Signature of Contract Witness

	
	
	


Print name






Print name

	
	
	


Date







Date

The Common Seal of [insert Guarantor’s name & ACN/ABN]

	


was affixed by [authority of the Board of Directors]

	


in the presence of [insert name of Director/Secretary or other permanent officer]

	


in the presence of [insert name of Director/Secretary or other permanent officer]

	


	
	
	


Signature of Director/Secretary
Signature of Director/Secretary

	
	
	


Print name
Print name

	
	
	


Date






    Date

Schedule 11 : Dispute Resolution Procedures

43. Expert Determination

43.118 If a Referral Notice is submitted under clause 24.7 of the Customer Contract, the expert is to be agreed between the Parties.  If they cannot agree within 28 days of the Referral Notice, the expert is to be nominated on the application of either Party by the Chief Executive Officer, Australian Commercial Disputes Centre of NSW.

43.119 The expert nominated must be a person who is an experienced Australian legal practitioner or a person with practical experience in the technology that is the subject matter of the dispute, unless otherwise agreed.  The expert must not be:

(cj) an employee of the Parties;

(ck) a person who has been connected with this Customer Contract or has a conflict of interest, as the case maybe; or

(cl) a person who the Parties have not been able to agree on.

43.120 The expert may appoint any person that the expert believes will be able to provide the specialists skills that are necessary to make a determination, including an Australian legal practitioner.  The expert must consult with both Parties prior to appointing such person.

43.121 When the person to be the expert has been agreed or nominated, the Customer, on behalf of both Parties, must engage the expert by letter of engagement (and provide a copy to the Contractor) setting out:

(cm) the issue referred to the expert for determination;

(cn) the expert’s fees;

(co) the procedure for the determination set out in this Schedule; and

(cp) any other matter which is relevant to the engagement.

44. Submissions

44.122 The procedure for submissions to the expert is as follows:
(cq) The Party that has referred the issue to expert determination must make a submission in respect of the issue, within 30 Business Days after the date of the letter of engagement referred to in clause 1.4.

(cr) The other Party must respond within 30 Business Days after receiving a copy of that submission.  That response may include cross-claims.

(cs) The Party referred to in clause 2.1
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 \* MERGEFORMAT (a) may reply to the response, but must do so within 20 Business Days after receiving the response, and must not raise new matters.

(ct) The other Party may comment on the reply, but must do so within 20 Business Days after receiving the reply, and must not raise new matters.

(cu) The expert must ignore any submission, response, reply, or comment not made within the time given in this clause 2.1, unless the Customer and the Contractor agree otherwise.

(cv) The expert may request further information from either Party.  The request must be in writing, with a time limit for the response.  The expert must send a copy of the request and response to the other Party, and give the other Party a reasonable opportunity to comment on the response.

(cw) All submissions, responses, replies, requests and comments must be in writing.  If a Party gives information to the expert, it must at the same time give a copy to the other Party.

45. Conference

45.123 The expert must arrange at least one conference with both Parties.  The request must be in writing, setting out the matters to be discussed.

45.124 Each Party is entitled to be represented at any preliminary conference before the expert by its legal representatives and other authorised representatives, with information and knowledge of the issues.

45.125 The expert is not bound by the rules of evidence and may receive information in any manner the expert sees fit, but must observe the requirements of procedural fairness. Consultation between the expert and a Party must only take place in the presence of the other Party, unless a Party fails to attend a conference or meeting which has been convened by the expert and of which prior notice has been given. Any Party providing information to the expert must provide that information to the other Party.

45.126 The Parties agree that such a conference is considered not to be a hearing that would give anything under this Schedule the character of arbitration.

45.127 In answer to any issue referred to the expert by a Party, the other Party can raise any defence, set-off or counter-claim.

46. Questions to be determined by the Expert

46.128 The expert must determine for each issue the following questions (to the extent that they are applicable to the issue):

(cx) is there an event, act or omission that gives the claimant a right to compensation under the Customer Contract:

(i) for damages for breach of the Customer Contract, or

(ii) otherwise in law?

(cy) if so:

(i) what is the event, act or omission?

(ii) on what date did the event, act or omission occur? 

(iii) what is the legal right which gives rise to the liability to compensation? 

(iv) is that right extinguished, barred or reduced by any provision of the Customer Contract, estoppel, waiver, accord and satisfaction, set-off, cross-claim, or other legal right?

(cz) in the light of the answers to clause 4.1:

(i) What compensation, if any, is due from one Party to the other and when did it fall due?

(ii) What interest, if any, is due when the expert determines that compensation?

46.129 The expert must determine for each issue any other questions required by the Parties, having regard to the nature of the issue.
46.130 The Parties must share equally the fees of the expert, any other costs associated with the process, including room hire expenses, transcript expenses and the like and the fees of any person appointed by the expert under clause 1.3 for the determination, and bear their own expenses.

46.131 If the expert determines that one Party must pay the other an amount exceeding the amount specified in General Order Form (calculating the amount without including interest on it and after allowing for set-offs), then either Party may commence litigation, but only within 56 days after receiving the determination.

46.132 Unless a Party has a right to commence litigation or otherwise resolve the dispute under the Customer Contract:

(da) in the absence of a manifest error the Parties must treat each determination of the expert as final and binding and give effect to it; and

(db) if the expert determines that one Party owes the other money, that Party must pay the money within 20 Business Days.

47. Role of Expert

47.133 The expert must:

(dc) act as an expert and not as an arbitrator, adjudicator or as expert witness;

(dd) make its determination on the basis of the submissions of the Parties, including documents and witness statements, and the expert’s own expertise; 

(de) act impartially, free of bias and with no vested interest in the outcome of the dispute;

(df) adopt procedures for the Expert Determination suitable to the circumstances of the dispute so as to provide for an expeditious cost effective and fair means for the determination of the dispute; and

(dg) issue a certificate in a form the expert considers appropriate, stating the expert’s determination and giving reasons, within 45 Business Days after the receipt of the information in clause 2.1(d). 

47.134 If a certificate issued by the expert contains a clerical mistake, an error arising from an accidental slip or omission, a material miscalculation of figures, a mistake in the description of any person, matter or thing, or a defect of form, then the expert must correct the certificate and give notice to the Parties of such correction.

48. Confidentiality

48.135 Each Party involved in the expert determination process, including the expert, the Parties, their advisors and representatives shall maintain the confidentiality of the expert determination process and may not use or disclose to anyone outside  of the expert determination process, the expert’s determination, or any information received or obtained, in the course of the expert determination process, including the existence of that information, except to the extent:

(dh) the Parties have otherwise agreed in writing;

(di) the information is already in the public domain;

(dj) disclosure is required to a Party’s insurers, auditors, accountants or other professional advisers;

(dk) disclosure is required for the purposes of any legal proceedings relating to the dispute or the expert’s determination; or

(dl) disclosure is otherwise required by law.

Schedule 12 : PIPP

This PIPP is a sample document only and includes guidance notes for consideration.  These guidance notes are included simply as suggestions.  Users should obtain legal or other professional advice in developing the PIPP to achieve their objections and receive the maximum benefit from the service relationship.
49. Introduction

Document Scope

Outline the scope of the PIPP; i.e. what does it include?

50. Project Overview

Provide an overview of the project, the project objectives and any critical success factors.

Outline the details of any Whole of Government or multi Agency participation.

Outline any key assumptions or dependencies.

51. Scope of Work

Products and Services

Specify the nature of the Products to be provided and/or any Services to be provided.

Specify details of who will be providing the Products and/or Services, including any Products or Services that are to be provided by Subcontractors.

Specify if the Contractor is supplying the Products or Services as a Reseller.

Specify if the Contractor is acting as an Approved Agent.

Specify any hardware, software or service that is to be provided by the Customer as CSI.

Overview of Deliverables

List of Deliverables

Provide a list of the Deliverables that are to be provided by the Contractor, including:

Hardware

Licensed Software

Hardware Maintenance and Support Services

Software Support Services

User Documentation

Bespoke Documentation (e.g. bespoke system manuals or training materials)

If any Open Source software is to be provided, and the licence terms under which it will be provided.

Where Services are being provided, and the Contractor is being contracted to deliver a specific output (e.g. a design document or a report), specify the outputs of those Services.

If support and/or maintenance is being supplied, specify when support/maintenance will commence.

If training is to be supplied specify when and where training will occur, and what training materials will be used.

Summary Table of Deliverables

Insert the list of Deliverables into the following table:

Note:  The EXAMPLE in this table has been completed for the purchase of commodity hardware, software and related support and maintenance, together with training.

	Deliverable ID
	Deliverable 

Name
	Format
	Expected Delivery Date
	Expected AAD
	Support/

Maintenance Period

	
	[Identify Hardware]
	
	[01/01/2011]
	[2 Business Days after Delivery]
	[1 year from AAD]

	
	[User Documentation for Hardware]
	[1 hard copy]
	[14/01/2011]
	[2 Business Days after Delivery]
	[1 year from AAD]

	
	[Identify Licensed Software]
	[CD]
	[14/01/2011]
	[2 Business Days after Delivery]
	[1 year from AAD]

	
	[User Documentation for Licensed Software]
	[1 hard copy]
	[14/01/2011]
	[2 Business Days after Delivery]
	[1 year from AAD]

	
	[Identify Open Source Software]
	[Download from Web]
	[14/01/2011]
	[N/A]
	[N/A]

	
	[Training Course

10 persons]
	
	[17/01/01]
	
	


Note:  It is very important to be consistent in the naming that is used for Deliverables throughout the PIPP and the other Schedules, as it is essential to be able to easily identify the same Deliverable in the many places where there is a reference to that same Deliverable, including where the Deliverable is:

· subject to Acceptance Testing;

· part of a Milestone, 

· part of a Stage, 

· an LD Obligation (i.e. may be subject to liquidated damages); and/or 

· a Payment Milestone. 

Both parties should be able to determine what elements comprise a Deliverable (including which parts of the Contract Specifications are met by the Deliverable, when the Deliverable should be provided, how the Deliverable will be Accepted, when will payment be made, when support or maintenance will commence, and whether liquidated damages will apply, and if so, when is the trigger date for payment and for how long will LDs continue to be payable.

Other Services


If the Contractor is supplying other services such as:

· Professional services on a time and materials basis

· Data Management services

· Telecommunications services

· GTA Broadband Local Services

· Web Services

· Managed Services

· GTA ISM Services

· Systems Integration Services

· Major Project Systems Integration Services

· Project Management Services

· Knowledge Transfer Services

· Reseller Value Add Services

Then identify the scope of the services and the standards/permance requirements for those services.

Contract Period

Specify the project’s Commencement Date and when the Contract Period will end. (Clause 2.5 Customer Contract and Item 10 General Order Form)  

contract Specifications

List and provide details of the Contract Specifications.

The totality of any technical or descriptive specification of functional, operational, performance or other characteristics required of a Deliverable provided by the Contractor under the Customer Contract must be set out in detail here.  

This section must be completed in using specify details, and avoiding generalities.  Each requirement should be capable to being independently tested via the Acceptance Test process.

Where the Contract Specifications has evolved over time and are included in more than one document, it is best practise to reduce the Contract Specification to a single document.  

In particular it is poor practise to simply state that the Contract Specifications is included in the Tender, as updated by the Contactor’s Response to Tender.  This approach is highly likely to lead to contract disputes.

Exclusions

Specify any exclusions to the Contract Specifications.

Assumptions

Specify any assumptions to the scope of work.

Specify the consequences of any of the assumptions not being true.

52. Implementation

Methodology


Specify any approach and/or project methodology/quality standard which will be applied to the Services.

Roles and responsibilities

Specify the key roles and responsibilities of the parties within the project.

Delivery

If the Products or Services are to be physically delivered:

· specify the place of delivery and the hours during which delivery can be made.

· specify any delivery instructions. 

· specify any other requirements in relation to the Site access.

Where work performed (Site)

Specify the Site where the work is to be performed.

If the work is to be provided at the Customer’s Site:

· specify the address.

· specify the hours of access.

· any special requirements and any security arrangements that must be followed.

Site Specification

Note:  Where it is stated in Item 18 of the General Order Form that a Site Specification is required.

If a Site Specification is required:

· the Site Specification must include at least the following information: environmental, operational, safety and management requirement in relation to the Site that are necessary for the provision of the Deliverables.

· specify any requirements for the preparation and maintenance of the Site. 

· specify the name of the person who will approve the Site Specification on behalf of the Customer.

Implementation planning study

If the Contractor is to provide an implementation planning study:

· specify the implementation planning study objectives and time for provision of the study.

· specify a date for delivery of the implementation planning study to the Customer.

· specify if the implementation planning study needs to undergo Acceptance Tests in accordance with clause 10.1(b) of the Customer Contract.

Business Contingency Plan

Note:  A Business Contingency Plan details the nature and scope of the business contingency services to be provided by the Contractor to overcome any interruption to the Customer’s business, including as applicable, information about time-frames, scheduling, service levels, methodologies, systems, processes or programs for the implementation of such services and any other requirements stated in Item 24 of the General Order Form. (Clause 1.13 Part 3 Dictionary)

Specify if and when a Business Contingency Plan is required.

Specify the periods that the Business Contingency Plan must be reviewed and updated by the Contractor.  

Specify the time periods that the Contractor is to test the operability of the Business Contingency Plan.

Provide a copy of the Business Contingency Plan as an attachment [insert attachment number and name].

53. Project Management

Issues Log

Specify who is responsible for creating and maintaining the issues log.  

Specify what the issues log must contain and how regularly it is updated.

Risk management plan

Specify if a risk management plan is to be used.  If so, it should be prepared and maintained in accordance with AS/NZS ISO 31000 Risk Management Standard or equivalent, unless agreed in writing. 
Specify who is responsible for creating and maintaining the risk management plan, and how regularly it is to be updated.
Change MANAGEMENT

Any changes made should be reflected over time in a new version of the PIPP must be implemented as a Change Request in accordance with the variations procedures stated in Schedule 4 – Variation Procedures, subject to clause 26.1 to 26.2 of the Customer Contract.  Each Change Request must be agreed in writing and signed by both the Customer and Contractor to be valid. 
Where the Customer contract is entered into under a Head Agreement, the Customer must obtain the consent of the Contract Authority prior to agreeing to a variation that includes a variation to any other Protected Clause.
54. Customer Supplied Items (CSI)

Note:  Customer Supplied Items (CSI) are items set out in Item 22 of the General Order Form to be supplied by the Customer under a Customer Contract.  A CSI may be: office access, desks etc (specify location, standards, times of access; Hardware or software (specify equipment, capacity, versions of software and dates of availability); VPN access or other remote access (specify capacity and hours available). 
List of CSI’s

Specify each CSI to be provided by the Customer.

CSI maintenance and support contracts

Specify if any CSI must be covered by maintenance and support contracts including the period of cover, the Contractor’s rights of access to any third party support help desk, the hours and service levels to which support and maintenance must be available to the Contractor.

CSI requirements

Specify any requirements to attach to any CSI (e.g. any standards that the CSI must meet).

CSI verification

Specify if the Contractor must conduct any verification checks of CSI’s to ensure they are satisfactory.

If so, specify the verification check process for each CSI.  Include: a process to manage satisfactory and unsatisfactory verification checks; a process to manage ‘reissued’ CSIs; a process to manage repeat CSI verification checks; a process to manage ‘draft’ or ‘incomplete’ and ‘updated’ CSIs; a process to manage rejected CSIs; a process to manage previously satisfactory CSI which becomes defective; a list of required verification check forms and/or registers and a corresponding data entry process; and a list of Customer and Contractor nominee/s for responsibility to undertake verification checks.

55. Specified Personnel

Note:  Specified Personnel are the key personnel of the Contractor who are required to undertake the provision of the Deliverables or part of the work constituting the Deliverables. The identity and roles of any Specified Personnel are stated in Item 27 of the General Order Form. (Clause 8.8 Customer Contract)

Contractor’s Specified Personnel identity, roles and responsibilities

If there are any Specified Personnel:

· specify the identity and roles and responsibilities of any of the Contractor’s Specified Personnel.

· specify if their role is full time or part time.

56. Customer Personnel

Customer’s Personnel roles and responsibilities

Specify the Customer’s Personnel who will be available to work with the Contractor and their roles and responsibilities. 

This section should specifically include consideration of any of the Customer’s subcontractors and any other Agency’s personnel and contractors.

Customer’s Personnel times, duration and authority levels

Specify the times and duration of the involvement for the Customer Personnel as well as their authority levels. 

Where there is a multi Agency arrangement, specify who has authority to act and make decisions on behalf of Agencies other than the Customer.

57. Customer Assistance

Specify whether the Customer is to be provided any instructions, information, data, documents, specifications, plans, drawings or other materials.

Specify if the Contractor must conduct any verification checks of each item to ensure it is satisfactory.

If so, specify the verification check process for each item.  Include: a process to manage satisfactory and unsatisfactory verification checks; a process to manage ‘reissued’ item’s; a process to manage repeat verification checks; a process to manage ‘draft’ or ‘incomplete’ and ‘updated’ items; a process to manage rejected items; a process to manage previously satisfactory item which becomes defective; a list of required verification check forms and/or registers and a corresponding data entry process; and a list of Customer and Contractor nominee/s for responsibility to undertake verification checks.

58. Subcontractors

Note:  This section only needs to include information for entities that are “Subcontractors” within the definition (See definition of Subcontractor – clause 8.15 of the Customer Contract)

Specify the full legal name of any Subcontractor that is to provide Services.

Provide an overview of the roles and responsibilities that each Subcontractor will undertake in the provision of the Services under the Customer Contract.

59. Acceptance Testing

Note:  If a Deliverable is not to undergo Acceptance Testing, (as specified in Item 32 of the General Order Form), then the Deliverable will be Accepted 2 Business Days (or such other period as stated in Item 32 of the General Order Form as the Actual Acceptance Date (AAD)), following the delivery of the Deliverable as required in the Order Documents.  (Clause 10.1(a) and Item 32 General Order Form).

There is a detailed Acceptance Test process set out in clause 10 which must be followed.

Acceptance

Complete a table like this for each Deliverable that is to undergo Acceptance Testing.  

	Deliverable 
	Date for Acceptance Test Criteria to be provided to Contractor

(Default period is 60 Business Days prior to start of Acceptance Test Period)
	Date for Acceptance Test Data to be provided to Contractor

(Default period is 14 Business days prior to start of Acceptance Test Period)
	Acceptance Test Period

(Default period is 10 Business Days from delivery to Customer)
	Acceptance Test Notification Period

(Default period is 3 Business Days from the end of the Acceptance Test Period)
	Expected AAD

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	


Conducting Acceptance Tests

For each Deliverable that is to undergo Acceptance Tests, specify details of the Acceptance Testing requirements.

Specify the identification of the Deliverable or part of the Deliverables to be tested.

Specify the allocation of each Party’s responsibilities in relation to testing, including the Party responsible for conducting Acceptance Tests and who will attend the Acceptance Tests.

Specify which Party is to provide the test environment, including hardware, software, power, consumables and other resources and when the environment and resources must be ready for use.

Specify the methodology and process for conducting Acceptance Tests.

Specify the scheduling of Acceptance Tests including data the Acceptance Criteria must be agreed, the date that the Acceptance Test Data must be agreed, the Acceptance Test Period and the Acceptance Test Notification Period.

Specify the Acceptance Criteria used to test whether the Deliverable meets the Contract Specification and other requirements of the Customer Contract (and must not include any other criteria).

Specify the Acceptance Test Data, or the process and timing for agreeing the Acceptance Test Data.

If an Acceptance Test document has been created that addresses the above points it can be attached to the General Order Form by identifying the document and providing it as an attachment [insert attachment number and name].

Acceptance Test Results

Provide a definition of the Defect severity classifications.

Specifically identify which severity level of Defects will be considered “Minor”.  Note: A Minor Defect is:

(a) in respect of a Deliverable that is not a Document, a Defect that would not prevent the Deliverable from being used in a production environment even though there may be some inconvenience to less than 5% of users of the Deliverable provided that the Defect does not compromise security;

(b) in respect of a Deliverable that is a Document, errors that are limited to errors in formatting, style, spelling or grammar,

unless otherwise agreed in the Order Documents. (Clause 1.60 Part 3 Dictionary)
For example:  Specify the Defect severity classifications according to the criteria in the following table.

	Severity Level
	Definition
	“Minor”

	[Severity 1]
	
	[No]

	[Severity 2]
	
	[No]

	[Severity 3]
	
	[Yes]

	[Severity 4]
	
	[Yes]


60. Project Plan

High level project plan

Provide a high level project plan as an attachment [insert attachment name and number].

Note:  The descriptors in the project plan must be consistent with the descriptor for the same thing used in other sections.  They must also be consistent with the Customer Contract Dictionary.  It is essential to identify the key Milestones, all Milestones where a payment is to be made (including any retention sum), start of the Acceptance Test Period for each Deliverable to undergo Acceptance Tests, ADD for each Deliverable, the end of the Warranty Period and the start of the period of support or maintenance.

If the project is being delivered in Stages:

· specify which Milestones or groups of Milestone are included in each Stage.

· specify the period (from the end of the Stage) that the Customer has to provide written notice to the Contractor to move to the next State (10 Business Days is the default period).

Detailed project plan

A detailed project plan may be provided below or as an attachment [insert attachment name and number].

The detailed project plan must include the items listed in the High Level Project Plan (using the same description) as well as the sub-tasks/sub-events within each high level Milestone.

LIQUIDATED DAMAGES

Note:  An LD Obligation is a Milestone for which late completion by the Contractor may require payment of Liquidated Damages.

Specify if Liquidated Damages (LD’s) will apply, and if so to which Milestone (typically the final Milestone).

Insert a table showing the LD Obligation (Milestone), the Due Date for completion (the date by which an LD Obligation must be met, the period of weeks for the LD Obligation to be paid and the amount of the LD Obligation per week.

For example:

	Milestone that is an LD Obligation
	Due Date
	Period of weeks for LD Obligation to be paid
	Amount of LD per week

	[Final System Acceptance]
	[30 May 2011]
	[12]
	$[    ]


Note:  It is essential that the name of the Milestone that is used in this section is the same name for the same Milestone as set out in the Project Plan and any table of Deliverables/Milestones.

61. Payment Plan

Additional products/Services.

Specify whether additional Products/Services can be bought.  If so specify the prices, dates during which the prices are valid and any indexation/exchange rate or other price variation mechanism.

Business model 

Where Services are being performed the business model to be applied to the project (i.e. time and materials, fixed price or a combination).

Time and Materials

Note:  If it is at time and materials rates:

(dm) specify the hourly rates for each grade of person (showing the tax exclusive and the tax inclusive amount);

(dn) specify the overtime rates for each grade of person (if applicable), (showing the tax exclusive and tax inclusive amount);

(do) specify a project plan showing the dates when each person is expected to perform the Services; 

(dp) specify if expenses are chargeable and how they will be charged; and

(dq) specify when payment will be made (e.g. monthly in arrears).

Combination

Note:  if it is a combined time and materials and fixed price or some other combination then provide relevant details to assist with calculation of payment.

Contract Price

Insert the Contract Price.

Specify how this is calculated.

Here is an example table.

	

	Deliverable
	Price per Unit
	Quantity
	Extended Price

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	Sub-Total:
	

	
	Delivery Charges:
	

	
	Any Other Charges:
	

	
	GST:
	

	This is the Contract Price (plus GST)
	Total Amount:
	

	
	


Payment 

Insert details of the payment to be made by the Customer to the Contractor.  

Note: use the following suggested format where Milestone payments will be made in Stages.

The Customer agrees to make Milestone payments as set out below to the Contractor:

	Milestone Payment Number
	Due Date for Payment
	Price (ex GST)
	GST Amount
	Price (inc. GST)

	Milestone [Project commencement]
	Commencement Date
	[insert]
	[insert]
	[insert]

	Milestone 2
	AAD of Milestone 2
	
	
	

	Milestone 3
	AAD of Milestone 3
	
	
	

	
	Total
	
	
	


OR

The Customer agrees to pay the Contractor monthly for services performed in the previous month.

Termination for convenience

Note:  The Customer may by Notice in Writing at any time terminate the Customer Contract for convenience.  In these circumstances the Contractor is entitled to the payments calculated in clause 25(a) and (b).

Specify the calculation of any amount described in clause 25(b).

62. Governance

AUTHORISED REPRESENTATIVE

Customer’s Authorised Representative

Specify the Customer’s Authorised Representative.

Contractor’s Authorised Representative

Specify an employee who is the Contractor’s Authorised Representative.

Management committee

Specify individual who is on the management committee and his/her role.

Contractor's management committee membership

List the names of the Contractor’s project manager, officers or other relevant persons who will sit on the management committee. 

Customer’s management committee membership

List the names of the Customer’s project manager, officers or other relevant persons who will sit on the management committee. 

All members of the management committee must be authorized and properly qualified, informed and instructed to enable the management committee to properly assess progress under the Customer Contract.  (Clause 6.3 to 6.5 Customer Contract)

Management committee function

Specify the functions that the management committee must perform, which at a minimum must include:

(a) review and monitor progress under the Customer Contract; and

(b) carry out any other functions stated in Item 16 of the General Order Form. (Clause 6.6 Customer Contract)
Management committee meetings

Note:  Unless agreed otherwise, the members of the management committee or their authorised delegates must meet weekly at the Customer’s offices at an agreed time. (Clause 6.8 Customer Contract)
Specify the agreed time and location of the management committee meeting.

Management committee progress report

Specify the details that must be included in the progress report that must be provided by the Contractor’s project manager, which at a minimum should include:

(dr) details (including dates) of Deliverables and Milestones commenced, completed or Accepted;

(ds) any delays or issues arising from the project, including any known reasons for the delay or issue arising, and plans for the management of such delays and issues;

(dt) a review of any:

(i) minutes and actions from the last meeting;

(ii) issues logs;

(iii) risk management plan, which must be prepared and maintained in accordance with AS/NZS ISO 31000 Risk Management Standard or equivalent, unless agreed in writing;

(iv) details of any outstanding invoices and any payments that are about to become due;

(du) draft updates of relevant parts of the Contract Specifications;

(dv) any new Change Requests or Contract Variations (if applicable);

(dw) reviewing progress of any draft Change Requests or Contract Variations (if applicable). (Clause 6.9 Customer Contract)
Specify any other relevant details that must be included in the report.

Organisation chart 

Provide an organization chart of the team structure as an attachment [insert attachment name and number].  The organisation chart should identify key roles within the project team and indicate the reporting relationships and information flows within the team.
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